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SUM-100

CITACION SUDICIAL) ol eSS e
NOTICE TO DEFENDANT:
(AVISO AL DEMANDADO):

CITY OF SAN JOSE, a governmental entity, SAN JOSE CITY
COUNCIL, and DOES 1-50, inclusive

YOU ARE BEING SUED BY PLAINTIFF:
(LO ESTA DEMANDANDO EL DEMANDANTE):

SARAH ANDERSON, JOANA CRUZ, URBAN HABITAT
PROGRAM, and HOUSING CALIFORNIA

NOTICEI You have been sued. The court may decide against you without your being heard unless you respond within 30 days. Read the information
below.

You have 30 CALENDAR DAYS after this summons and legal papers are served on you to file a written response at this court and have a copy
served on the plaintiff. A letter or phone call will not protect you. Your written response must be in proper legal form if you want the court to hear your
case. There may be a court form that you can use for your response. You can find these court forms and more information at the California Courts
Online Self-Help Center (www.courtinfo.ca.gov/selfhelp), your county law library, or the courthouse nearest you. If you cannot pay the filing fee, ask
the court clerk for a fee waiver form. [f you do not file your response on time, you may lose the case by default, and your wages, money, and property
may be taken without further warning from the court. '

There are other legal requirements. You may want to call an attorney right away. If you do not know an attorney, you may want to call an attorney
referral service. If you cannot afford an attorney, you may be eligible for free legal services from a nonprofit legal services program. You can locate
these nonprofit groups at the California Legal Services Web site (www./awhelpcalifornia.org), the California Courts Online Self-Help Center
(www.courtinfo.ca.gov/selfhelp), or by contacting your local court or county bar association. NOTE: The court has a statutory lien for waived fees and
costs on any settlement or arbitration award of $10,000 or more in a civil case. The court's lien must be paid before the court will dismiss the case.
jAVISO! Lo han demandado. Si no responde dentro de 30 dias, la corte puede decidir en su contra sin escuchar su version. Lea la informacion a
continuacién. :

Tiene 30 DIAS DE CALENDARIO después de que le entreguen esta citacion y papeles legales para presentar una respuesta por escrito en esta
corte y hacer que se entregue una copia al demandante. Una carta o una llamada telefénica no lo protegen. Su respuesta por escrito tiene que estar
en formato legal correcto si desea que procesen su caso en la corte. Es posible que haya un formulario que usted pueda usar para su respuesta.
Puede encontrar estos formularios de la corte y mas informacién en el Centro de Ayuda de las Cortes de California (www.sucorte.ca.gov), en la
biblioteca de leyes de su condado o en la corte que le quede mas cerca. Si no puede pagar la cuota de presentacion, pida al secretario de la corte
que le dé un formulario de exencién de pago de cuotas. Si no presenta su respuesta a tiempo, puede perder el caso por incumplimiento y la corte le
podré quitar su sueldo, dinero y bienes sin més advertencia.

Hay otros requisitos legales. Es recomendable que llame a un abogado inmediatamente. Si no conoce a un abogado, puede llamar a un servicio de
remisién a abogados. Si no puede pagar a un abogado, es posible que cumpla con los requisitos para obtener servicios legales gratuitos de un
programa de servicios legales sin fines de lucro. Puede encontrar estos grupos sin fines de lucro en el sitio web de California Legal Services,
(www.lawhelpcalifornia.org), en el Centro de Ayuda de las Cortes de California, (www.sucorte.ca.gov) o poniéndose en contacto con la corte o el
colegio de abogados locales. AVISO: Por ley, la corte tiene derecho a reclamar las cuotas y los costos exentos por imponer un gravamen sobre
cualquier recuperacion de $10,000 6 méas de valor recibida mediante un acuerdo o una concesién de arbitraje en un caso de derecho civil. Tiene que
pagar el gravamen de la corte antes de que la corte pueda desechar el caso, '

The name and address of the court is: . ) ) CASE NUMBER:

(El nombre y direccion de la corte es): The Superior Court of California (Nimero de‘j“‘ﬁ CV29%95(
County of Santa Clara, Downtown Superior Court
191 North First Street, San Jose ,CA 95113

The name, address, and telephone number of plaintiffs attorney, or plaintiff without an attorney, is:
(El nombre, la direccién y el nimero de teléfono del abogado del demandante, o del demandante que no tiene abogado, es):

Cristina Pefia SBN 280762 / Rebekah Evanson SBN 207825

DAVID H. YAMASAK]
Chief Executive Officer, Clerk

DATE: Clerk, by ArorE Lo oo » Deputy
(Fecha)  JyL 2 12016 (Secretario) (Adjunto)
(For proof of service of this summons, use Proof of Service of Summons (form POS-010).)

(Para prueba de entrega de esta citation use el formulario Proof of Service of Summons, (POS-010)).

NOTICE TO THE PERSON SERVED: You are served

[SEAL] 1. ] as an individual defendant.

2. [] asthe person sued under the fictitious name of (specify):

3 on behalf of (specify): CITY OF SAN JOSE and SAN JOSE CITY COUNCIL

under: L1 CCP 416.10 (corporation) [] CCP 416.60 (minor)
] ccCP 416.20 (defunct corporation) [ 1 CCP 416.70 (conservatee)
[[] CCP 416.40 (association or partnership) [ | CCP 416.90 (authorized person)

other (specify): CCP 416.50 (public entity)
4. ] by personal delivery on (date):

Page 1 of 1
Form Adopted for Mandatory Use SUMMONS Code of Civil Procedure §§ 412.20, 465
Judicial Council of California www.courtinfo.ca.gov

SUM-100 [Rev. July 1, 2009]
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Cristina Pefia, SBN 280762
Rebekah Evenson, SBN 207825
Lisa Newstrom, SBN 257901
Kye Young Kim, SBN 278996
BAY AREA LEGAL AID
4 North Second St., Suite 600
San José, CA 95113
Telephone: (408) 283-3700
Facsimile: (408) 283-3750
Email: cpena@baylegal.org
revenson@baylegal.org
Inewstrom@baylegal.org
kkim@baylegal.org

(ENDORSED)
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Attorneys for Petitioners and Plaintiffs SARAH ANDERSON and JOANA CRUZ

(additional counsel listed on next page)

THE SUPERIOR COURT OF CALIFORNIA

COUNTY OF SANTA CLARA

SARAH ANDERSON, JOANA CRUZ,
URBAN HABITAT PROGRAM, and

HOUSING CALIFORNIA,

Petitioners and Plaintiffs,

VS.

CITY OF SAN JOSE, a governmental entity,
SAN JOSE CITY COUNCIL, and DOES 1-50

inclusive,

Respondents and Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

.6C0V29%E€590

Verified Petition for Writ of Mandate and
Complaint for Declaratory and Injunctive

(C.C.P. §§ 526, 526a, 1060, 1085)

Verified Petition for Writ of Mandate and Complaint for Declaratory and Injunctive Relief
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Adrian Percel, SBN 217972

J. Jason Lang, SBN 255642

WEIL, GOTSHAL & MANGES LLP

201 Redwood Shores Parkway

Redwood Shores, CA 94065-1134

Telephone: (650) 802-3237

Facsimile: (650) 802-3100

Email: adrian.percer@weil.com
jason.lang@weil.com

Attorneys for Petitioners and Plaintiffs SARAH ANDERSON, JOANA CRUZ, and URBAN
HABITAT PROGRAM

Michael Rawson, SBN 95868

Valerie Feldman, SBN 210155

PUBLIC INTEREST LAW PROJECT

449 15th Street, Suite 301

Oakland, CA 94612

Telephone: (510) 891-9794

Facsimile: (510) 891-9727

Email: mrawson@pilpca.org
vieldman@pilpca.org

Attorneys for All Petitioners and Plaintiffs

Samuel Tepperman-Gelfant, SBN 240944

David Zisser, SBN 271108

PUBLIC ADVOCATES INC.

131 Steuart St., Suite 300

San Francisco, CA 94105

Telephone: (415) 431-7430

Facsimile: (415)431-1048

Email: stepperman-gelfant@publicadvocates.org
dzisser@publicadvocates.org

Attorneys for All Petitioners and Plaintiffs

Verified Petition for Writ of Mandate and Complaint for Declaratory and Injunctive Relief
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result, seventy-eight (78) percent of lower-income renters in California overpay for hdusing,

L. INTRODUCTION

1. This action challenges the City of San José’s (“the City”) enactment of a policy
for disposing of surplus land that violates the California Surplus Land Act (“Act”), undercutting
the state law’s mandate to make public land available for affordable housing in the City and
causing a disproportionately adverse effect based on race and ethnicity, disability, sex, and
familial status.

2. The California Surplus Land Act requires local governments to prioritize
development of affordable housing on surplus city-owned properties. Gov. Code! § 54220(a). On
April 26, 2016, the San Jose City Council enacted a resolution declaring that “the City is not
required to follow” the Act, and adopted a policy (“Policy 7-13” or “the City Policy”) that
permits and requires San José to dispose of surplus City-owned land in a manner that is contrary
to the express mandates of the Act, and that will reduce the availability of affordable housing,.
True and correct copies of the City Policy and the Resolution are attached to this Petition and
Complaint as Attachments 1 and 2, respectively, and incorporated herein by this reference.

3. The City’s refusal to comply with the Surplus Land Act will cause a reduction in
the availability and sites for affordable housing in San José. Reducing the availability of
affordable housing will disproportionately harm low-income residents, and in paﬂiéular, will
predictably have a disproportionate negative impact on certain racial and ethnic groups,
individuals with disabilities, women, and families with children.

4, The City enacted its illegal policy even as San José, like all of California, faces an

extraordinary housing crisis — there are too few homes available for low-income residents. Asa

spending more than thirty (30) percent of their income on rent.”> This problem is particularly

! All citations are to the California Government Code unless otherwise indicated.

2 California Department of Housing and Community Development: “Highlights of the State of Housing in
California: Affordability Worsens, Supply Problems Remain” (2014 Update). Available at
http://www.hcd.ca.gov/housing-policy-development/statewide-housing-plan/web_hcd stateofhousing april2014.pdf]

a1

Verified Petition for Writ of Mandate and Complaint for Declaratory and Injunctive Relief
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acute in San José, where ninety (90) percent of renter households earning between $20,000 and
$34,999 per year spent more than thirty (30) percent of their income on housing.?

5. Petitioners and Plaintiffs SARAH ANDERSON and JOANA CRUZ, individuals,
and URBAN HABITAT PROGRAM and HOUSING CALIFORNIA, non-profit organizations,
(collectively “Petitioners™) bring this suit against Respondents and Defendants CITY OF SAN
JOSE (“the City”) and SAN JOSE CITY COUNCIL (“the City Council”) (collectively
“Respondents”) for violation of California’s Surplus Land Act and fair housing laws, and seek a
Writ of Mandate pufsuant to Code of Civil Procedure section 1085 ef seq., déclaratory relief
pursuant to Code of Civil Procedure section 1060, and injunctive relief pursuant to Code of Civil
Procedure sections 526 and 526a. Among other things, Petitioners seek a declaration that the
Policy is void as inconsistent with state law and a peremptory writ of mandate commanding
Respondents to comply fully with the mandatory duties the Surplus Land Act imposes on the
City’s disposition of surplus land, including, but not limited to, the duties under sections 54222,
54227, 54222.5, and 54233.

II. THE PARTIES

Petitioners/Plaintiffs

0. Petitioner SARAH ANDERSON is a longtime San Jos¢ resident who became
homeless as a result of domestic violence in June 2015. She is a veteran and has two minor
children, ages 13 and 9. Petitioner ANDERSON has struggled to find housing she can afford in
San José and cannot leave the Bay Area counties because she must comply with custody and
visitation orders for her children that require her to remain here. She currently lives in an
overcrowded apartment in San José and pays more than half of her income on her housing costs.
Petitioner ANDERSON and her family are considered a “very-low-income” household according]
to the Department of Housing and Urban Development’s (“HUD”) definition, earning less than
fifty (50) percent of the area median income (AMI).

? San José Apartment Rental Ordinance Study: Final Report (April 2016) at pg. 37-8 citing Economic Roundtable
Analysis; U.S. Census Bureau, 2009-2013 5-Year American Community Survey, Table B25106.

-

Verified Petition for Writ of Mandate and Complaint for Declaratory and Injunctive Relief
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7. Petitioner JOANA CRUZ is a longtime San José resident who lives in an
overcrowded two-bedroom apartment that she shares with her husband, two teenage children,
and brother-in-law. She is currently paying almost fifty (50) percent of her income on her
housing costs. Prior to February 2016, Petitioner CRUZ had lived for twenty (20) years in a
rental home which, despite numerous code violations that threatened her family’s health and
safety, had nonetheless been her best available option until the rent was increased by $700 per
month. Petitioner CRUZ and her family meet the HUD definition of an “extremely-low-income”
household, earning less than thirty (30) percent of AMI.

8. Petitioners ANDERSON and CRUZ and other low-income residents of San José
are at increased risk of homelessness due to the City’s noncompliance with the Act's
requirements to prioritize development of affordable housing.

0. Petitioner URBAN HABITAT PROGRAM is a non-profit organization that
works to advance equitable policies to create a just and connected Bay Area for low-income
communities and communities of color, including policies to create and preserve affordable
housing and to protect low-income residents from economic displacement. To achieve this goal,
it focuses on policy advocacy, providing technical assistance to grassroots organizations, and
building capacity and developing leadership skills of residents in low-income communities
throughout the Bay Area. The organization regularly convenes and works in coalitions to
advocate for affordable housing, equitable development, and transportation issues in San José,
elsewhere in Silicon Valley, and throughout fhe Bay Area. It also manages a program that
provides people from low-income communities with leadership development as social justice
advocates through a six-month fellowship that trains and prepares them to sit on public boards
and commissions throughout the Bay Area.

10. Peﬁtioner HOUSING CALIFORNIA is a statewide nonprofit organization
dedicated to decreasing homelessness and increasing the supply of safe, stable, and permanently
affordable housing throughout California. Its members include nonprofit housing developers,
local governments, community finance institutions, and housing advocacy groups, as well as

individuals. These members play a critical role in advocating for and producing affordable

-3-
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housing. Some of its member organizations are engaged in affordable housing advocacy and
development in and around San José and the greater Bay Area, including use of the Surplus Land
Act. HOUSING CALIFORNIA staff and members worked to support Assembly Bill 2135
(2014), which amended the Act to require, infer alia, a minimum percentage of affordable
housing be developed on surplus land. In addition, HOUSING CALIFORNIA has provided
training to local governments in the Bay Area about using the Surplus Land Act to hélp facilitate
affordable housing development. HOUSING CALIFORNIA also engages in advocacy on
economic and racial integration through its work promoting inclusionary zoning. In addition,
HOUSING CALIFORNIA receives funding to monitor fair housing efforts as the state engages
in its first Assessment of Fair Housing. In support of its mission, HOUSING CALIFORNIA
organizes the largest affordable housing conference in the country emphasizing education and
advocacy on the laws and policies facilitating affordable housing, fair housing, and tenant rights.

11.  Petitioners URBAN HABITAT PROGRAM and HOUSING CALIFORNIA have
organizational interests in increasing, and engage regularly in advocacy to increase, the supply of]
housing affordable to lower-income households at the local and regional levels, and (in the case
of HOUSING CALIFORNIA) statewide.

Respondents/Defendants

12.  Respondent CITY OF SAN JOSE is a charter city and municipal corporation
formed and existing under the laws of the State of California, of which it is a political
subdivision.

13.  Respondent SAN JOSE CITY COUNCIL is the legislative body of the City and is
responsible for carrying out the Constitution and laws of the State of California, and conforming
the ordinances, regulations, policies and actions of the City to the requirements of state l‘aW.

14.  Does 1-50 are persons or entities whose identities or relationship to this action are
currently unknown to Petitioners. When their identities are ascertained, Petitioners may amend

this petition and complaint by inserting their true names and relationships herein.

-4 -

Verified Petition for Writ of Mandate and Complaint for Declaratory and Injunctive Relief




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

II1. JURISDICTION AND VENUE

15.  This Court has jurisdiction over this matter pursuant to Code of Civil Procedure
sections 526, 526a, 1060, and 1085. |
16.  The issuance of a writ is appropriate because there is not a plain, speedy, and
adequate remedy in the ordinary course of law.
17.  Venue in Santa Clara County is proper under Code of Civil Procedure section
394.
IV. STATUTORY FRAMEWORK

California Surplus Land Act

18.  The California Surplus Land Act requires local agencies, including all charter
cities, to prioritize affordable housing, parks and open space when disposing of surplus land by
first offering qualifying surplus land for sale or lease to entities which will use the site for
affordable housing, parks or open space (or in certain cases enterprise zone or infill/transit zone
uses). See generally §§ 54220 et seq. Surplus land refers to properties owned by a local agency
that it no longer needs. See § 54221(b). The Act requires the prioritization for affordable
housing of all surplus land with the sole exception of land zoned for, or already being used for,
park or recreational purposes that will be maintained for those uses. § 54227.

19.  The Act declares that “there is a shortage of sites available for housing for persons
and families of IOX‘N and moderate income” and that “surplus government land, prior to
disposition, should be made available for [affordable housing].” § 54220(a). The Act accordingly
requires that prior to disposing of surplus land, a local agency must send a written offer to sell or
lease the land to other local public agencies and to affordable housing developers that have
requested notice. § 54222(a).

20.  In 2014, the Legislature amended the Act to further prioritize affordable housing.
Assembly Bill No. 2135, 2014 Cal. Stat., ch. 677 (effective Jan. 1, 2015). The legislation
requires that when considering offers to purchase or lease surplus land, the local agency must
give first priority to and enter into good faith negotiations with an interested entity that proposes

to make at least twenty-five (25) percent of the total number of units developed on the parcel

-5-
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affordable to lower-income households. § 54222.5. The twenty-five (25) percent affordability
requirement applies to both sales and rentals. /d. The Act requires that ownership units be
affordable to lower-income households earning less than seventy (70) percent of AMI and sold to
lower-income households earning less than eighty (80) percent of AMI. § 54222.5 and Health
and Safety Code §§ 50052.5(3). In the event that more than one entity meets this standard, the
local agency shall give priority to the one that proposes to provide the greatest number of
affordable units at the deepest level of affordability (i.e., affordable to households at the lowest
income levels). § 54227(a).

21.  When an affordable housing developer notifies the local agency that it is
interested in purchasing or leasing the surplus land, the local agency is obligated to enter into
good faith negotiations for a period of ninety (90) days. § 54223. If the price or terms cannot be
agreed upon after the good faith negotiation period, the land may be disposed of to a different
entity, but the 2014 amendments to the Act require that if an entity develops ten or more
residential units, at least fifteen (15) percent of the units must be affordable to lower-income
households. § 54233.

Government Code section 65008

22.  California Government Code section 65008 prohibits local government agencies,
including cities and counties, from taking actions, including in the administration of ordinances,
which prohibit or discriminate against any residential development of shelter because the
development is intended for occupancy by “person or families of very low, low, moderate, or
middle income.” § 65008(b)(1)(C).

California Fair Employment and Housing Act

23.  The California Fair Employment and Housing Act (“FEHA”) prohibits cities from|
discriminating through public land-use practices, decisions, and authorizations on the basis of
race, color, national origin, sex, gender, familial status, disability, sexual orientation, marital

status, ancestry, source of income, and religion. § 12900 ef segq.

-6-
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V. FACTUAL ALLEGATIONS

24.  San José lawmakers have long known of the dearth of affordable housing
available for the City’s low-income residents. As early as 2010, the City passed an inclusionary '
housing ordinance that acknowledged the need for housing affordable to very-low- and low-
income households. See San José Ordinance No. 28689. Particularly hard-hit by the affordable
housing crisis are people who are members of certain racial and ethnic groups, people with
disabilities, women, and families with children. The City explicitly acknowledges the disparate
impact of the affordable housing crisis in its most recent Housing Element, adopted by the City
Council on January 27, 2015, but nevertheless enacted City Policy 7-13, which will reduce the
construction of new housing affordable to lower-income households in San José.

San José City Policy No. 7-13

25.  On April 26, 2016, the San José City Council adopted City Policy 7-13, by
passing Resolution Number 77725. Attachment 2. City Council Resolution No. 77725 declares
that “the City is not required to follow” the Surplus Land Act. See Attachment 2. City Policy 7-
13 sets forth procedures for disposing of surplus City lands in a manner inconsistent with the
Act. As alleged below, the staff report accompanying Policy 7-13 enumerates a numbef of ways
in which the Policy is inconsistent with the requirements of the Act and purports to give the City
discretion to not prioritize affordable housing when disposing of surplus land. A true and correct
copy of this staff report is attached to this Petition and Complaint as Attachment 3, and
incorporated herein by this reference.

26.  On April 21, 2016, Petitioners Anderson and Urban Habitat Prograrﬁ through
their attorneys sent a letter to the City stating that the proposed City Policy would be illegal. A
true and correct copy of the letter from Bay Area Legal'Aid to the Office of City Attorney, sent
April 21, 2016, is attached to this Petition and Complaint as Attachment 4, and incorporated
herein by this reference. On April 22, 2016, the San José City Attorney replied, reiterating the
City’s position that the City “is not required to follow the requirements of the Surplus Land Act”
and contending that the Act is “inapplicable” to it because San José is a charter city. A true and

correct copy of the letter from the Office of City Attorney to Bay Area Legal Aid, received April

-7-
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22,2016, is attached to this Petition and Complaint as Attachment 5, and incorporated herein by

this reference.

San José’s Policy 7-13 Unlawfully Conflicts with the Surplus Land Act.

27.

ways:

The City Policy materially and explicitly conflicts with the Act in at least four

It exempts downtown high rise rental developments on surplus land from the
Act’s affordable housing restrictions. See Attachment 1, Exhibit A, section

D(2). The Act allows no such exemption.

. It allows City staff to “request an exemption” from affordable housing

requirements “to meet another City goal...such as economic development”
and permits the City Manager to modify the process for determining whether
property is surplus “to accommodate circumstances applicable to significant
or unusual properties.” See Attachment 1, section D(4); Exhibit A, section O.
The Act does not permit the City to craft its own exemptions from the Act’s
mandates.

It allows the affordable for-sale units developed by preferred entities on
surplus land be affordable to and sold to moderate-income households. See
Attachment 1, section B (3). The Act, in contrast, requires that these for-sale

units be affordable for lower-income households. § 54222.5.

. It allows the affordable for-sale units in mixed-income development on

surplus land to be affordable to and sold to moderate-income households up to
one hundred twenty (120) percent of AMI. See Attachment 1, section C(2)(a).
In contrast, the Act requires that units bé affordable to households making less
than seventy (70) percent of AMI and sold to households making less than
eighty (80) percent of AML § 54233 and Cal. Health and Safety Code §§
50052.5(3). The median household income for the San José area is $107,100
per year. A true and correct copy of HUD’s FY 2016 Income Limits Summary;
for the San José-Sunnyvale-Santa Clara, CA HUD Metro FMR Area is

.8
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attached to this Petition and Complaint as Attachment 6, and incorporated
herein by this reference.

28.  Resolution No. 77725 acknowledges that Pblicy 7-13 is not consistent with the
Act. The Resolution states that the Policy is only “generally consistent.” For example, as noted
in 27, section d, the Act specifically prioritizes development of housing affordable for low- |
income households (currently in San José, those making less than $79,250 for a family of four®).
In contrast, City Policy 7-13 prioritizes developmeht of housing affordable to moderate-income
households (currently, those earning up to approximately $128,500%). The City Policy therefore
misclassifies as “affordable” a unit that would be too expensive for low-income families. This,
in turn, will reduce the amount of housing that could be developed for truly low-income
households in San José.

The City Policy Has a Disproportionate and Adverse Impact on Certain Racial and

Ethnic Groups, People with Disabiiities, Women, and Families with Children.

29.  Low-income and very-low-income households in need of affordable housing in
San José are disproportionately members of certain racial and ethnic groups, people with
disabilities, women, and families with children (“protected classes”). By authorizing the City to
act contrary to the Act’s requirement to prioritize the development of affordable housing, the
Policy disproportionately denies members of these protected classes housing opportunities that
the Act requires the City to make available to them.

30.  California has a dire shortage of affordable housing and housing costs in San José
are particularly high. The San Jose/Sunnyvale/Santa Clara Metro area is the third most
expensive housing market in the country. Rents and home prices have increased steadily, and a
household would require an annual income of over $110,000 to afford a 2-bedroom/2-bathfoom
apartment at $2,700 a month.

31.  San José, like other local governments, is required to quantify the need for

affordable housing every eight years under the state’s Housing Element Law. § 65580 ef seq.

41d
S1d.
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During the City’s past Housing Element planning period (2007-2013), there were 2,812 units
affordable to lower-income households built in the City, while there was a need for 13,073 units
for lower-income households. Despite this incredible need, the City only met twenty-one (21)
percent of the demand for lower-income housing. The data demonstrates that actual production
of affordable housing lags far behind the need. For the current Housing Element planning
period (2014-2022), San Jose’s lower-income housing need is 14,661 units.

32.  The City’s Housing Element, relying on Census data, demonstrates that San José
has a dramatic wealth disparity that disproportionally affects protected classes. City-wide, 16.6
percent of Blacks and 20.9 percent of Hispanics live in poverty, compared to 12.6 percent of all
people in San José. From 2000 to 2010, household incomes decreased overall by 13.4 percent,
but during the same time period, household income decreased by 28.2 percent for Blacks and
27.8 percent for Hispanics. Further, people with disabilities in San José also have severely
limited income. Thirty-seven (37) percent of people with disabilities earn less than $15,000 a
year, as compared to twenty-two (22) percent of those without disabilities.

33.  Families with children and female-headed households are also in great need of
affordable housing. Just over eight (8) percent of families in the City live in poverty, while over
eleven (11) percent of all families with children and almost a third (27.9 percent) of female-
headed households with children live in poverty. Among renters in San José, 19,340 families
with children earn less than eighty (80) percent of AMI, and of these over forty (44) percent
(8,535 households) earn less than thirty (30) percent of AMI. Among homeowners, 6,980
households with children earn less than eighty (80) percent of AMI. This is compared to City
households overall, where 15,755 renter households earn less than one hundred (100) percent of
AMI and 4,550 homeowner households earn less than one hundred (100) percent of AMI.

34.  The housing cost burden on lower-income households is extreme. The City-

initiated Apartmenf Rent Ordinance Study,® published prior to the adoption of City Policy 7-13,

§ In connection with an apartment rent ordinance, the City Council directed the City’s Housing Department to gather
demographic information of San José renters called the “Study of the Apartment Rent Ordinance of the City of San
José”. Available at http://www.sanjoseca.gov/DocumentCenter/View/55649.

-10 -
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found that across all City Council districts between eighty (80) to ninety-six (96) percent of
households earning less than $35,000 a year are rent burdened, or paying more than thirty (30)
percent of their income on housing costs. The City's Housing Element states that forty-four (44)
percent of all households are overpaying rent, compared to fifty-nine (59) percent of lower-
income households. Further, a severe housing cost burden is defined as paying more than fifty
(50) percent of a household's income on housing costs. Hispanics and Blacks have a
disproportionally high housing cost burden when compared with the jurisdiction as a whole.
The City's Consolidated Plan states that nearly thirty (30) percent of Hispanics and over twenty-
three (23) percent of Blacks have a severe housing cost burden compared to twenty (20) percent
of the jurisdiction as a whole.

VI. CAUSES OF ACTION

First Cause of Action

Unlawful Conflict with State Law (Preemption) (Cal. Const. art. XI, § 7).
All Petitioners Against All Respondents
Writ of Mandate (Civ. Proc. Code § 1085)

35.  Petitioners incorporate by reference herein each and every allegation contained in
the previous paragraphs.

36. At all times relevant to this action, Respondents have had clear, mandatory duties
and prohibitions imposed by the Act. §§ 54220 et seq. Those mandatory duties include disposing
of surplus city-owned land in accordance with the Surplus Land Act, and administering the
disposition of surplus city-owned land in accordance with policies and practices that are not
inconsistent with any of the Act’s requirements.

37.  Respondents have failed to comply with those mandatory duties and have
publically declared their willful violation of the Act. They adopted City Policy 7-13 that, on its
face, conflicts with the Surplus Land Act. Attachment 1. The resolution adopting City Policy 7-
13 eliminates any doubt about the City’s defiance of state law and creates the controversy at
issue by declaring that “the City is not required to follow” the Act. Attachment 2.

38.  DPetitioners have no plain, speedy, and adequate remedy in the ordinary course of

law.
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39.  Petitioners are beneficially interested in having Respondents comply with all
applicable provisions of law and their legal duties, as set forth herein.
40.  Wherefore Petitioners pray for relief, as set forth below.

Second Cause of Action

Declaratory Relief (Cal. Civ. Proc. Code § 1060)
All Petitioners Against All Respondents

41.  Petitioners incorporate by reference herein each and every allegation contained in
the previous paragraphs.
42.  An actual controversy exists between Petitioners and Respondents over the

validity of the City Policy and Respondent’s duties under the Surplus Land Act. Specifically,
Petitioners contend that the City must comply with the Surplus Land Act, including, but not
limited to sections 54222, 54227, 54222.5, and 54233, whereas Respondents contend that they
are exempt from these requirements of the Act and have the authority to adopt and follow local
policies in conflict with these and other sections.

43.  Respondents’ City Policy 7-13 illegally deprives Petitioners of the City’s
mandated compliance with the Surplus Land Act’s requirements that all surplus land first be
offered for conveyance under the requirements of the Act. The City Policy, thereby, deprives
Petitioners of the maximum surplus sites available for affordable housing required by the Act.

44,  Petitioners are beneficially interested in Respondents complying with all
applicable provisions of the Surplus Land Act and their legal duties, as set forth herein.

45.  Wherefore, Petitioners pray for relief, as set forth below.

Third Cause of Action

Violation of Cal. Gov. Code § 65008(5)(1)(C)

All Petitioners Against All Respondents
Writ of Mandate (Civ. Proc. Code § 1085)

46.  Petitioners incorporate by reference herein each and every allegation contained in
the previous paragraphs.
47. At all times relevant to this action, Respondents have had clear, mandatory duties

and prohibitions imposed by California Government Code section 65008.
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48.  The acts and omissions of the City alleged herein discriminate against the
development of housing intended for occupancy by persons or households with very-low and
low-incomes in the City of San José.

49,  City Policy 7-13 discriminates against residential developments for very-low and
low-income households in direct violation of section 65008(b)(1)(C). The Policy authorizes the
City to refuse to make surplus city-owned land available, as required by the Act, for the
development of affordable housing for lower-income individuals by: 1) exempting downtown
high rise rental developments on surplus land from the Act’s affordable housing requirements; 2)
designating units sold to moderate-income households in mixed-income developments on surplus
land as “affordable” even if they are not affordable to low-income households; 3) allowing units
sold to moderate-income households in affordable housing developments on surplus land to
count as “affordable,” even though they are not affordable to low-income households; and 4)
granting significant discretion to the City Manager to modify the process for determining
whether property is surplus “to accommodate circumstances applicable to significant or unusual
properties,” and allows City staff to “request an exemption from this policy to meet another City
goal...such as economic development.” Attachment 1.

50.  The City knew, or should have known, that its policy Would discriminate against
affordable housing for lower-income households. This discrimination is in direct violation of
section 65008(b)(1)(C).

51.  Petitioners are beneficially interested in having Respondents comply with all
applicable provisions of law and their legal duties, as set forth herein.

52.  Wherefore Petitioners pray for relief, as set forth below.

Fourth Cause of Action

Violation of Fair Employment and Housing Act
(Cal. Gov. Code § 12900 ef seq., Cal. Civ. Proc. Code §§ 526, 526a)
All Petitioners Against All Respondents

53.  Petitioners incorporate by reference herein each and every allegation contained in

the previous paragraphs.
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54. At all times relevant to this action, Respondents have had clear, mandatory duties
and prohibitions imposed by California Government Code sections 12900 ef seq., California’s
Fair Employment and Housing Act.

55.  The City’s acts and omissions, as alleged, discriminate based on race and
ethnicity, disability, sex, and familial status in that they result in the denial of housing
opportunities available to these protected classes, and in their exclusion from, and/or their
segregation within San José.

56.  The City enacted a policy that authorizes it to refuse to make available sites for
affordable housing as required by the Act, acting with knowledge that members of protected
classes are more often low-income and spend a greater percentage of their income on housing
costs and are in greater need of affordable housing. In its Housing Element, the City
acknowledges that its lowest-income communities are dispropoi’tionally members of certain
racial and ethnic groups and overpay for their housing costs. Petitioners are informed and
believe, and on that basis allege, that persons and households needing affordable housing in San
José are disproportionally members of certain racial and ethnic groups, individuals with
disabilities, women, and families with children.

57.  City Policy 7-13’s exemptions and exceptioﬁs from the Surplus Land Act also
cause a discriminatory effect. Lower-income households in need of affordable housing in San
José, including those overpaying for housing, are disproportionally members of certain racial and
ethnic groups, individuals with disabilities, women, and families with children, and therefore the
policy predictably causes a disproportionate and adverse impact on members of these protected
classes.

- 58.  Through City Policy 7-13, San José has singled out for non-implementation
elements of state law intended to benefit members of the protected classes. The City Policy
selectively implements the Surplus Land Act to have a disparate effect on protected classes. The
City action has the effect of denying housing opportunities and the enjoyment of residence in the
City to households in these protected classes to a greater degree than other households. These

disparities are statistically significant and did not occur by chance.
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59.  Petitioners have no plain, speedy, and adequate remedy in the ordinary course of
law.
60.  Upon information and belief, Petitioners are harmed by Respondents failure to
comply with all applicable provisions of law and their legal duties, as set forth herein.
61.  Wherefore Petitioners pray for relief, as set forth below.
VII. PRAYER FOR RELIEF

Wherefore, Petitioners pray for relief as follows:

62.  For a declaration that the City is subject to, and must comply with, the Surplus
Land Act in all respects.

63.  For a declaration that the City Policy 7-13, and Resolution No. 77725, are illegal
and in conflict with the Surplus Land Act and California Government Code section 65008, and
void, with respect to:

a. The exemption of downtown high rise rental developments (Attachment 1,
Exhibit A, section D(2)), which violates section 54222 of the Act;

b. Permitting the City to craft its own exemptions “to meet another City
goal...such as economic development” and permitting the City Manager to
modify the process for determining whether property is surplus “to
accommodate circumstances applicable to significant or unusual properties”
(Attachment 1, section D(4); Exhibit A, section O), which violates sections
54222 and 54227 of the Act;

c. Defining “affordable” for-sale units developed by preferred entities on surplus
land as those that are affordable to and sold to moderate income households
(Attachment 1, section B(3)), which violates section 54222.5 of the Act; and

d. Defining “affordable” for-sale units in mixed-income development on surplus
land as those that are affordable to and sold to moderate-income households
up to 120 percent of AMI (Attachment 1, section C(2)(a)), which violates
section 54233 of the Act.
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64.  For a peremptory writ of mandate commanding Respondents to comply fully with
the mandatory duties the Surplus Land Act imposes on the City’s disposition of surplus land,
including, but not limited to, the duties under sections 54222, 54227, 54222.5, and 54233.

65.  For a peremptory writ of mandate commanding Respondents to vacate and set
aside all policies which fail to recognize the applicability of the Surplus Land Act to the city of
San José.

66.  For a peremptory writ of mandate commanding Respondents to cease violating
California Government Code section 65008.

67.  For declaratory and injunctive relief commanding Respondents to cease violating
California Government Code sections 12900 ef seq.

68.  For the Court to maintain continuing jurisdiction over this matter until
Respondents have fully complied with the Court's order.

69.  An award to Petitioners of reasonable attorney’s fees and costs of suit; and

70.  Such other and further relief the Court deems just and proper.

Dated: July 21, 2016 BAY

A

Cristina Pefia

N/

Attorneys for Petitioners and Plaintiffs
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VERIFICATION -

I, Joana Cruz, am one of the petitioners in the above-entitled action. I am aware of the
nature of the Verified Petition for Writ of Mandate and Complaint for declaratory and injunctive
relief being filed on my behalf, the legal bases for the Petition, and the relief being sought. To
the extent that the Petition is based upon facts known to me, including the facts stated in 7, I
verify them to be true, and otherwise, I am informed and believe that all facts herein are true. A
faxed copy of this Verification, bearing the faxed signatures of all signatories hereto, may be
used for all purposes in lieu of the original. This Verification may be executed by fax or
otherwise, being equivalent in legal contemplation of one fully executed original.

I declare under penalty of perjury under the laws of the State of Califdrnia that the
foregoing is true and correct.

Executed on July 3@016 inS( b V\\ l ONE, California.

NTCina s

Joana'Cruz
Petitioner and Plaintiff

I, Alma Gonzalez-Martinez, hereby declare under penalty of perjury that I am fluent in both
Spanish and English, and have read the Verified Petition for Writ of Mandate and Complaint for
Declaratory and Injunctive Relief in its entirety to the declarant in Spanish. I have also read the
foregoing Verification to the declarant who has who has affirmed to me that its contents are both

true and correct.

Executed on July/_L;Q 2016 in SM n J 0J€ |, California.

g

Qgty

Alma Gonzalez-Martinez

Verified Petition for Writ of Mandate and
Complaint for Declaratory and Injunctive Relief
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the nature ;)f the Verified Petition for Writ-of Mandate and Complaint for declaratory and
?injunctive‘ relief being filed on my behalf, the legal bases for the Petitioti, and the relief being
|sought. To the extent that the Petition is based ipon facts known to me, including the facts
stated in .6, 1 verify them to be true, and otherwise, I am informed and believe that all facts

|| hetein are true. A faxed copy of this Verification, bearing the faxed signatures of all signatories
|| hereto, may be used for all purposes inlieu of the original. This Vetification may be executed by,

|| fax or otherwise, being equivalent inlegal contemplation of one fully executed otiginal.

VERIFICATION

I, Sarah Anderson, am one of the petitioners in the above-entitled action. Tam aware of

1 declare under penalty of perjury under the laws of the State of California that the

forecromg is true and cortect. N

ExeoutedonJulyﬁ( 20161n ,}M .y

,Qahforma

Sarah Andersor
Petitioner and Plaintiff

~ Verified Petition for Writ of Mandate and
Complaint for Declaratory and Injunctive Relief
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VERIFICATION

I, Ellen Wu, am the executive director of the Urban Habitat Program, one of the
petitioners in the above-entitled action, and am authorized to make this verification on its behalf.
I am aware of the nature of the Verified Petition for Writ of Mandate and Complaint for
declaratory and injunctive relief being filed on behalf of the Urban Habitat Program, the legal
bases for the Petition, and the relief being sought. To the extent that the Petition is based upon
facts known to me, including the facts stated in 9 9, I verify them to be true, and otherwise, I am
informed and believe that all facts herein are true.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is ttue ahd correct,

Executed on July 22 2016 in _M&naé California.

L

El

Verified Petition for Writ of Mandate and
Complaint for Declatatory and Injunctive Relief
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City of San José, California

COUNCIL POLICY

TITLE POLICY FOR THE SALE OF PAGE POLICY NUMBER

SURPLUS PROPERTY WITH PROVISIONS

RELATING TO AFFORDABLE HOUSING 10f3 7-13

EFFECTIVE DATE  April 26, 2016 REVISED DATE

APPROVED BY COUNCIL ACTION COUNCIL ACTION 4/26/16, ltem 4.1
BACKGROUND

On April 30, 2013, Council approved amendments to the Municipal Code 4.20, Procedure for
Selling City-Owned Property that implemented certain processes to recognize differences
between property types, including estimated value, size and marketability, to more appropriately
match a sale process to a specific property. The goals were to streamline and expedite the
process which would recognize additional revenue and provide a more efficient use of resources.

Municipal Code 4.20, Procedure for Selling City-Owned Property provides that all sales of
municipally-owned real property shall be accomplished: (i) by a competitive process; (ii) at fair
market value; (iii) after notice to the public as provided in Section 4.20.010J.; (iv) upon council
finding and determination that any such real property is surplus; and (v) otherwise upon such
terms and conditions as the council may direct. The purpose of this Policy is to outline a process
that is specific to residential surplus land and prioritizes affordable housing uses over park or
school uses and prior to the sale to a private party.

The approved revisions to Municipal Code 4.20 focused on the following areas:

o Establishing concurrent action steps, rather than the previous sequential steps.

» Decreasing the number of Council actions required for the selling of surplus City-owned
property.

« Distinguishing between developable properties and those properties which were deemed
undevelopable such as fragments left over from a street improvement project.

» Increasing the City Manager's authority to authorize sales of properties that are not
developable with a market value that is less than $500,000.

o Conducting Requests for Interest, instead of Requests for Proposal for prospective
buyers.

¢ Expanding Staff's ability to negotiate directly on sites unlikely to have multiple offers.

e Authorizing Staff to receive unsolicited offers on City owned properties.

The Council also repealed the prior Council Resolution No. 74359 "Approving Recommendations
for the Outreach and City Process for Sales of Surplus Properties" and approved the "Process
for Determining Whether Property is Surplus"”, which was attached to the February 28, 2013
Council memo as Attachment A.

PURPOSE

This policy provides additional clarification and is.designed to facilitate the process for identifying
and disposing of residential surplus land as provided in the Municipal Code. The policy ,
strengthens the ability for affordable housing developers to acquire surplus land, and it contains
affordable housing requirements under certain circumstances. The policy also affirms that
surplus land can be sold by the City for a below market rate. Finally, the policy restates Council's




City of San José, California

TITLE POLICY FOR THE SALE OF PAGE POLICY NUMBER

SURPLUS PROPERTY WITH PROVISIONS

RELATING TO AFFORDABLE HOUSING 20f6 7-13

previous direction regarding the importance of promoting affordable housing within the City in
addition to open space, and the development of educational institutions.

POLICY

The following information generally outlines the process that shall be used when evaluating City
owned property for a potential surplus sale. Exhibit A to this policy provides the specific steps
that shall be performed in determining whether a property is surplus to the needs of the City and
if s0, the actions that are required to sell the surplus property.

A. Determining Whether Property is Surplus to the needs of the City

1.

Real Estate staff shall maintain a list of all City real estate assets including location,
size, zoning, and other property related information that has been placed in their
custody. It should be noted that there are additional City owned properties outside of
the inventory maintained in Real Estate that is maintained by other City Departments
such as parks, housing sites, libraries, airport related property, and community
centers.

Real Estate staff shall confirm ownership, prepare various documents related to size
and configuration of the property, develop a preliminary estimate of value, and identify
any restrictions on use when a site is being evaluated for a potential surplus sale.

Real Estate staff shall communicate with other City Departments including but not
limited to the Housing Department, Parks, Recreation and Neighborhood Services,
Department of Transportation, and the Department of Public Works to determine if
there is a current or intended future use of the subject property, in order to determine
whether the property should be considered "needed for, or adaptable to, a City use".

If a City use is identified for the subject property, the Department requesting such use
shall conduct a fiscal analysis for the property. During this internal review period Real
Estate staff shall also undertake their analysis of whether the subject property is

independently developable and develop a good faith estimate of the market value for

.the property.

Real Estate staff will prepare an informational memo to the City Council advising them
of the results of steps "1" through "4", above (including identification of all internal
stakeholders and outside parties with whom communications were had, and a
summary of the basis for all conclusions reached) and, if appllcable staff's intention
to proceed to surplus, market and dispose of the property.

If it is determined that there is a bona fide need to keep the property for City
purposes, the property is removed from the list of potential surplus properties.

If no City use is identified, Real Estate staff shall:

a. Provide a written notification letter with an offer to sell or lease the property for a
period of 35 years or more to a "Preferred Entity" for the development of:

Council Policy 7-13
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i. Affordable housing; or
ii. Parkland, recreational use, or open-space purposes; or
iii. School facilities.

All notices shall be sent by first-class mail and shall include the location and a
description of the property. Priority shall be given to the development of the property
to provide affordable housing for lower income elderly or disabled persons or
households, and other lower income households.

The Preferred Entities will have sixty (60) days (notification period) to notify the City of
their interest in entering into negotiations for the acquisition of the property. At the
conclusion of the sixty (60) day notification period, if a Preferred Entity has contacted
Real Estate and expressed an interest in acquiring the property the parties will begin
good faith negotiations at reaching an acceptable offer to both parties.

B. Preferred Entity Sales Process

1.

If the City receives notification of the intent to purchase or lease from a Preferred
Entity, the City shall enter into good faith negotiations to determine a mutually
satisfactory sales price or lease terms. If needed to achieve the public purpose, the
sales price may be below the fair market value. If the terms cannot be agreed upon
after a period of not less than 90 days, the land may be sold at fair market on the
open market.

If the surplus property is zoned for residential development, and more than one
Preferred Entity makes an offer to purchase or desires to enter into a long term lease
(35 years or more) for the surplus property, the City shall give first priority to the
Preferred Entity that agrees to comply with the affordable housing requirements or
proposes to provide the greatest number of units at the deepest level of affordability.

If a Preferred Entity proposes to use the surplus property to develop low or moderate
income housing, no less than twenty-five percent (25%) of the total housing units
developed on the parcel(s) shall be available at affordable prices for rental for lower
income households or for-sale property to moderate income households for at least
fifty-five (565) years.

If the site cannot be used for an affordable housing development, and if the property
is already being used for a park or a recreational purpose, or if the land is designated
for park and recreational use in the local general plan and will be developed for that
purpose, first priority shall be given to a Preferred Entity that intends to use the site for
a park or a recreational purpose.

A Preferred Entity may provide a payment period of up to 20 years for the property.
The payment period for land sold for an affordable housing use may exceed 20 years
but may not exceed the period of affordability.

C. Market Rate Surplus Land Sales
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1. If no City use is identified and there are no bids submitted by a Preferred Entity, Real
Estate staff will post a sign on the property notifying the public of the City's intent to
surplus the property, post the surplus property on the Real Estate website, advertise
the property in a local newspaper for a minimum of two consecutive weekends, post
the property on various on-line services, and notify parties which have expressed an
interest in acquiring the property.

2. |If surplus property is sold or entered into a long term lease (35 years or more) and the
new owner proposes to use the property for the development of ten (10) or more
residential uses, then the entity (or its successor-in-interest) shall provide no less than
fifteen percent (15%) of the total number of units developed on the parcel(s) at
affordable prices for rental or for-sale property.

a. An affordable housing restriction documenting the 15% of the total number of
units constructed shall be provided to be affordable for ownership housing to a
household earning no more than 100% of the Area Median Income (AMI), but can
be sold to a household earning up to 120% of the AMI; or at an affordable rent, for
a household at 60% of the AMI. The affordable housing restriction shall be
recorded at the time of transfer or the execution of the long-term lease. Ownership
restrictions shall include an equity sharing agreement that requires the owner to
share future appreciation with the City. The amount attributed to the City shall be
the difference between the market price and the affordable price.

3. If surplus property is sold for a use other than residential development, an affordable
housing restriction shall be recorded as described above.

4. The affordable housing restriction shall run with the land for fifty-five (55) years and
shall be enforceable against any owner (or its successor-in-interest) who violates the
covenant or restriction. If the property is entered into a long term lease of thirty five
(35) or more years the affordable housing restriction shall run for the term of the lease
including any extension to the original lease or subsequent lease of the property but
not to exceed a total of fifty five (55) years from the date of the original recording of
the affordable housing restriction.

D. Exceptions and Exemptions

The following are exceptions to the guidelines provided in Section B and Section C above
and are exempt from the Affordable Restriction required under this Policy.

1. If a property is not contiguous to land used for a park, recreation, open-space, or low
and moderate income housing purposes; and is not located in an enterprise zone;
and is either: (a) less than five thousand (5,000) square feet in size; (b) less than the
legal residential lot size in the City; or (c) has no record of access and is less than ten
thousand (10,000) square feet in size.

2. If the property is for a high-rise rental development in the downtown and if the
developer obtains all necessary approvals from the Planning, Building, and Code
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Enforcement Department and pulls the projevcts building permits by June 30, 2021 the
property would be exempt from the Affordable Restriction required under this Policy.

3. The Municipal Code allows land to be sold for another public purpose and allows a
private sale of property for economic development purposes, if known in advance,
staff will notify the Council of its intent to conduct a.direct sale in the Annual Report.

4. Staff may request an exemption from this policy to meet another City goal and
prioritize the sale of the surplus property for parks, schools, or other reasons, such as
economic development. Any exemptions shall be approved by City Council.

a. Since this policy is intended to restate Council's previous direction regarding the
importance of promoting affordable housing within the City in addition to open
space, and the development of educational institutions, Real Estate staff shall
provide a written notification letter to the 'Preferred Entities' of staff's intention of
requesting an exemption from the guidelines provided in this policy.

b. All notices shall be sent by first-class mail and shall include the location and a
description of the property and shall be mailed no later than ten (10) days before
the Council Meeting.

E. Property that can not be developed with a fair market value of less than Five
Hundred Thousand dollars ($500,000)

1. After completing the actions identified in Section A for 'Determining Whether Property
is Surplus to the needs of the City' and receiving a determination from the Director of
Economic Development that the property: i) is not needed for or adaptable to City
use; i) is not independently developable; and iii) has a market value of less than
$500,000, the City Manager may declare the subject property surplus, which decision
shall include a summary of the basis for all conclusions reached concerning
subsections i, ii and iii, immediately above. Such decision shall be posted on the
City's website, and staff may proceed with disposition of the surplus property. If the
subject property is not determined to be surplus by the City Manager as provided
above, any decision to surplus the property must be taken to the City Council for
action.

F. Annual Reporting of Surplus Sold Property

1. Real Estate staff shall prepare an informational report of properties declared surplus
and properties sold for the City Council on an annual basis. This report is intended, in
particular, to highlight for the City Council those properties that staff intends to begin
reviewing for the purposes of conducting a surplus analysis, as well as those
properties that have been declared surplus and sold without bringing the action to
Council during the previous period. The report can also indicate if the property was
sold or entered into a long term lease for the purpose of affordable housing.
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EXHIBIT A
Process to Determine Whether Property is Surplus to the needs of the City and
Subsequent Sale of the Property

A. Prepare the File - Real Estate staff will confirm ownership, prepare various documents
related to size and configuration, develop a preliminary estimate of value, and identify any
restrictions on use.

B. Conduct Internal Review - Real Estate staff will communicate with internal stakeholders to
determine if there is a current or intended future use of the subject property, in order to
determine whether the property should be considered "needed for, or adaptable to, City use".

C. Fiscal Analysis by Internal Stakeholders - If there is an interest expressed by an internal
stakeholder, the requesting party conducts a fiscal analysis determining the cost/benefit of
retaining the property. During the fiscal analysis Real Estate staff will determine if the
property is independently developable and will develop a good faith estimate of the market
value of the subject property. '

D. Retain Property in City Inventory - If it is determined that there is a bona fide need to keep
the property for City purposes, the property is removed from the list of potential surplus
properties. If it is determined the property should continue to be considered for surplus sale
continue to Step E.

E. Inform the City Council of the Results of Steps A" through "D", above — Real Estate
staff will prepare an informational memo to the City Council advising them of the results of
steps "A" through "D", above (including identification of all internal stakeholders and outside
parties with whom communications were had, and a summary of the basis for all conclusions
reached) and, if applicable, staff's intention to proceed to surplus, market and dispose of the
property.

F. Response from City Council from Information Memo - If one or more of the Council
responds to the Informational Memo requesting additional information Real Estate staff
responds with the requested information. If there are no responses from the Council Real
Estate staff proceeds to Step G.

G. Initiate the 54222 Process - If no City use is identified, Real Estate staff prepares the
notification letter in accordance with Government Code Section 54220 et seq. and distributes
to the current list of open space, educational use, and the Housing Department for
distribution to affordable housing agencies (Preferred Entities). The Preferred Entities will
have sixty (60) days (notification period) to notify the City of their interest in entering into
negotiations for the acquisition of the property. At the conclusion of the sixty (60) day
negotiation period, if a Preferred Entity has contacted Real Estate and expressed an interest
in acquiring the property proceed to Step H. If no Preferred Entities have contacted Real
Estate proceed to Step |.

H. Request to Purchase Received from one or more Preferred Entities - If one or more
Preferred Entities request to purchase a potential surplus property Real Estate staff will
negotiate in good faith with each entity individually for a minimum of ninety (90) days
(negotiation period). At the end of the negotiation period which began at the conclusion of the
sixty (60) day notification period (or a total of 150 days) identified in Step G, there are three
(3) options
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Option One - A single Preferred Entity submitted a bid to purchase the property and the
bid reflects the estimated market value of the property. Real Estate staff would continue
to Step K.

Option Two - There are more than one bid submitted from Preferred Entities.

a. If the bids are from multiple Preferred Entities in affordable housing, open space, or

educational use, the affordable housing bid is given the priority over the other
" submitted bidders. Real Estate staff negotiates with each affordable housing bidder

until the highest most qualified bidder is determined. The highest most qualified
bidder between multiple affordable housing entities is determined by the bidder that
proposes the highest price for the property and the greatest number of units at the
deepest level of affordability. Once the highest and most qualified bidder is
determined continue to Step K.

b. If the bids are from multiple Preferred Entities which does not include affordable
housing, Real Estate staff negotiates with each bidding party until the highest most
qualified bidder is determined. Once the highest and most qualified bidder is
determined continue to Step K.

Option Three - Staff are unable to reach an agreement with a Preferred Entity. Real
Estate staff would continue to Step .

Initiate Public Outréach - If no City use is identified, or there are no bids submitted by a
Preferred Entity, or staff and the Preferred Entity are unable to reach an agreement, Real
Estate staff will post a sign on the property notifying the public of the City's intent to surplus
the property, post the surplus property on the Real Estate website, advertise the property in a
local newspaper for a minimum of two consecutive weekends, post the property on various
on-line services, and notify parties which have expressed an interest in acquiring the
property.

Complete Public Outreach - Real Estate staff responds to any inquiries related to the
property. If there is an offer proceed to Step K.

Complete Process - The transaction would either be with a Preferred Entity or private party
and a determination needs to be made whether the property is developable Or not. If the
property is determined to be undevelopable proceed to Step L. If the property is determined
to be developable proceed to Step M. )

Determine if the property is undevelopable - Based upon the determination by Real Estate
staff that the property: i) is not needed for, or adaptable to, City use, ii) is not independently
developable, and iii) has a market value of less than $500,000, the City Manager may adopt
the recommendation of the Director of Economic Development and decide to declare the
subject property surplus, which decision shall include a summary of the basis for all
conclusions reached concerning subsections i, ii and iii, immediately above. Such decision
shall be posted on the City's website, whereupon staff may proceed with disposition of the
property. Such decision will not be adopted any sooner than fourteen days following the date
of the informational memo described in Step "E", above. If the subject property is not deemed
surplus by action of the City Manager as provided above, or does not meet the criteria above
(ie. the property is developable) any decision to surplus must be taken to City Council for
approval.

Property is developable -If the property is sold on the open market, the Surplus Sale policy
requires that if it is ever used for the development often (10) or more residential uses, then
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the entity (or its successor-in-interest) must provide not less than fifteen percent (15%) of the
total number of units developed on the parcel(s) at affordable prices for rental, for-sale, or
long term lease (35 years or more) of the property. An affordable housing restriction
documenting the total number of restricted units and the affordable prices must be recorded
against the surplus land at the time of sale. The restriction is to run with the land for fifty-five
(55) years, and be enforceable against any owner (or its successor-in-interest) who violates
the covenant or restriction.

N. Prepare Annual Report of Surplus and Sold Properties - Real Estate staff will prepare an
informational report of properties declared surplus and properties sold for the City Council on
an annual basis. This report is intended, in particular, to highlight for the City Council those
properties that staff intends to analyze for the surplus process, as well as those properties
that have been declared surplus and sold in the prior time period, including those properties
that were sold for affordable housing or where a housing restriction was recorded at the time
of the transfer.

0. Significant or Unusual Properties - The City Manager may modify the process described

above from time to time in order to accommodate circumstances applicable to significant or
unusual properties.
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RESOLUTION NO. 77725

A RESOLUTION OF THE COUNCIL OF THE CITY OF SAN
JOSE UPDATING THE CURRENT PROCEDURE FOR THE
DISPOSITION OF SURPLUS CITY-OWNED PROPERTY
TO REFLECT THE GENERAL TERMS OF ASSEMBLY
BILL 2135

WHEREAS, the City of San José (“City”) has an interest in promoting affordable
housing within the City; and .

WHEREAS, as a Charter City the City has plenary power over its municipal affairs and
as such City is not required to follow the requirements of AB 2135 which sections
modified provisions of Government Code Sections 54220 et seq'., pertaining to the sale
of surplus real property by a local agency, but has traditionally generally followed that
Section; and '

WHEREAS, changes to California Government Code Section 54220 went into effect on

January 1, 2015; and

WHEREAS, the changes to California Government Code Section 54220 increases the
ability for affordable housing developers to acquire surplus land, and can.be used as an
additional tool to support the development of affordable housing that is important for
addressing the housing crisis in the area, but the changes also may impact the value of
-real property to be sold by the City and the impede the City's power to determine the
future use of parcels to be sold; and

WHEREAS, the City Council desires to updaté the current proéedure for the disposition

of surplus City-owned real property to formalize the implementation of surplus sale

procedures that generally follow the revised California Government Code Section

54220 as desctibed in the memorandum to the City Council from Kim Walesh, Director
1

T-29317 /1 1279686_3 :
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of Economic Development, and Jacky Morales-Ferrand, Director of Housing, dated April
15, 2016;

NOW; THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF SAN
JOSE THAT: S '

The procedure for the disposition of surplus City-owned real property, which is attached
hereto as Exhibit “A” and incorporated herein by this reference as though fully set forth
-herein, is hereby approved. '

ADOPTED this 26th day of April, 2016, by the following vote:

AYES: JONES, KALRA, KHAMIS, M. NGUYEN, T. NGUYEN,
ROCHA; LICCARDO.

NOES: OLIVERIO.

/—\B‘S’ENT':'"'""'____CIAZRRA’S’C’O,_HER'RE RA, PERALEZ.

DISQUALIFIED:  NONE.

ATTEsf: g&_;

P, ' g
SAM LICEARDO
Mayor

TONI J. TABER, CMC -
City Clerk ‘

T-29317 [ 1279686_3
Council Agenda; 4-26-16
item No.: 4.1
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ATTACHMENTA

Proposed Process to Determine Whéther Property is Surplus to the
needs of the City and Subsequent Sale of the Property

.. Prepare the File —Real Estate staff will confirm ownership, prepare various documents

related to size and corifiguration, develop a preliminary estimate of value, and identify any
restri¢tions on use.

. Conduct Internal Review — Real Estate staff will communicate with iﬁfernal stakeholdersto

determine if there is a cutrent or-intended future use of the subject property, in ordet to

_ determine whethe; the property should be considered “needed for, or adaptable to, City use”,

. Fiscal Analysis by ‘Internal Stakeholders —If there is an interest expressed by an internal

stakeholder, the requesting party conducts a fiscal analysis determining the cost/benefit of

 retaining the property. During the fiscal analysis Real Estate staff will determine if the

property is independently developable and will develop a good faith estimate of the market
value of the subject property. ,

. Retain Property in City Inventory — If it is determined that there is a bona fide need to

keep the property for City purposes, the property is removed from the list of potential surplus
properties, Ifitis detelmmed the property should continue to be considered for surplus sale
continue to Step E. -

Inform the City Council of the Results of Steps “A” through “D”, above — Real Estate
staff will prepare an informational memo to the City Council advising them of the results of
steps “A” through “D”, above (including idertification of all internal stakeholders and
outside parties with whom communications were had, and a summary of the basis for all’
conclusions teached) and, if applicable, staff’s.intention to-proceed to_surplus,-market and

dispose of the property,

Response from City Council from Information Memo — If one or more of the Council
responds to the Informational Memo requesting additional information Real Estate staff
responds with the requested information, Ifthere are no responses from the Council Real
Estate staff proceeds to Step G.

. Initiate the 54222 Process — If no City use is identified, Real Estate staff prepares the

notification letter in accordance with Government Code Section 54220 et seq, and distributes
to the current list of open space, educational use, and the Housing Department for
distribution to affordable housing agencies (Preferred Entities). The Preferred Entities will

- have sixty (60) days (notification period) to notify the City of their interest in entering into

hegotiations for the acquisition of the property. At the conclusion of the sixty (60) day
negotiation period, if a Preferred Entity has contacted Real Estate and expressed an interest
in acquiring the property proceed to Step H. If no Preferred Entities have contacted Real

Estate proceed to Step L
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H., Réquest to Purchase Received from one or more Preferred Entities — If one of more
Preferred Entities request to purchase a potential surplus pr operty Real Estate staff will
_negotiate in good faith with each entity individually for a minimum of ninety (90) days
(negotiation period), At the end of the negotiation period which began at-the conclusion of
the sixty (60) day notification period (or a total of 150 days) identified in Step G, there are
. three (3) options.

Option One — A single Preferred Entity submitted a bid to i)urchase the property
and the bid reflects the estimated market value of the property. Real Estate staff
would continue to Step K.

" Option Two — There are more than one bid submitted from Preferred Entities.

a. Ifthe bids are from multiple Preferred Entities in affordable housing, open
space, or educational use, the affordable housing bid is given the priority over
the other submitted bidders. Real Estate staff riegotiates with each affordable
housing bidder until the highest most qualified bidder is determined. The
highest most qualified bidder between multiple affordable housing entities is
determined by the bidder that proposes the highest price for the property and
the greatest number of units at the deepest level of affordability. Once the -
highest and most qualified bidder is determined continue to Step K.

b, If the bids are from multiple Preferred Entities which does not include
affordable housing, Real Estate staff negotiates with each bidding party until
the highest most qualified bidder is determined. .Once the highest and most
qualified bidder is determined continue to Step K.

Option Three — Staff are unable to reach an agreement with a Preferred Entity. .
Real Estate staff would continue 1o Step L.

L Imtiate Public Outreach ~If no City use is identified, or theré are no bids submitted by a
Preferred Entity, or staff and the Preferred Entity are unable to reach an agreement, Real
Estate staff will post a sign on the property notifying the public of the City’s intent to surplus
the property, post the surplus property on the Real Estate website, advertise the pt operty ina
local newspaper for a minimum of two consecutive weekends, post the pr operty on various
on-line gervices, and not1fy parties which have expressed an interest in acquiring the

property.

J. Complete Public Outreach —~ Real Estate staff responds to any inquiries related to the
property. If there is an offer proceed to Step K.

K. Complete Process— The transaction would either be with a Preferred Entity or private party

" and a determination needs to be made whether the property is developable or not. If the
property is determined to be undevelopable proceed to Step L. Ifthe property is determined
to be developable proceed to Step M.

]
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L. Determine if the property is undevelopable - Based upon the determination by Real Estate
staff that the property: i) is not needed for, .or adaptable to, City use, ii) is not independently
developable, and iii) has a market value of less than $500,000, the City Manager may adopt- ,
the recommendation of the Director of Economic Development and decide to declare the j
subject property surplus, which decision shall include a summary of the basis for all
conclusions reached concetning subsections 1, ii and iii, immediately above. Such decision
shall be posted on the City’s website, whéreupon staff may proceed with disposition of the
property, Such decision will not be adopted any sooner than fourteen days following the date
of the informational memo described in Step “E”, above. If the subject property is not
deemed surplus by action of the City Manager as provided above, or does not mest the
criteria above (ie. the property is developable) any decision to surplus must be taken to City
Council for approval.

M. Property is developable -If the property is sold on the open market, the Surplus Sale policy
requires that if it is ever used for the development often (10) or more residential uses, then
the entity (or its successor-in-interest) must provide not less than fifteen percent (15%) of the
total number of units developed on the parcel(s) at affordable prices for rental, for-sale, or
long term lease (35 years or more) of the property. An affordable housing restriction

" documenting the total number of restricted units and the affordable prices must be recorded
against the surplus land at the time of sale, The réstriction is to run with the land for fifty-
five (55) years, and be enforceable against any owner (or its.successor-in-interest) who.
violates the covenant or restriction.

N. Prepare Annual Report of Sur plus and Sold Properties — Real Estate staff will prepare an
informational report of | propertles declared surplus and properties sold for the City Council
on an annual basis, This report is intended, in particular, to highlight for the City Council
those properties that staff intends to-analyze for the surplus process, as well asthose
propetties that have been declared surplus and sold in the prior time period, inclnding those

properties that were sold for affordable housing or where a housing restriction was recorded
at the time of the-transfer.

O. Significant or Unusual Properties — The City Manager may modify the process described
above from time to time in order to accommodate circumstances applicable to significant or
unusual properties.
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COUNCIL AGENDA: 4/26/16
ITEM: 4.1

Y
SAN JOSE Memorandum

CAPITAL OF SILICON VALLEY

TO: HONORABLE MAYOR FROM: Kim Walesh
AND CITY COUNCIL Jacky Morales-Ferrand
SUBJECT: SEE BELOW DATE: April 15,2016

Approved' / g /Vﬁ“ Date ‘ ?(,_ %_i' //ﬁ

SUBJECT: UPDATE TO THE CITY PROCEDURE FOR THE SALE OF SURPLUS
PROPERTY WITH PROVISIONS RELATING TO AFFORDABLE
HOUSING

REASON FOR REPLACEMENT MEMO

The original Council Memo submitted for the February 2, 2016 Council meeting is being
replaced to reflect actions requested by the Council pertaining to conducting additional Public
Outreach activities and to include additional information requested by Councilmember Rocha.

RECOMMENDATION

Adopt a resolution updating the current procedure for the disposition of surplus City owned
property to reflect the general terms of Assembly Bill 2135 which was passed by the Legislature
and became effective January 1, 2015.

OUTCOME
Approval of this recommendation will provide the Office of Economic Development and the
Housing Department with the necessary direction regarding the sale of the City’s surplus

properties and the recording and monitoring of affordable housing covenants on qualifying
properties. :

BACKGROUND

Existing Procedure for Selling City-Owned Property

The procedure for selling City-owned property is detailed in Chapter 4.20 of the San Jose
Municipal Code. This ordinance establishes various conditions and requirements in disposing of
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surplus City-owned property, including posting of the public notice of sale, timeframes, and
circumstances in which Staff may engage in direct negotiation with a prospective purchaser. It
also outlines different methods by which the City may sell real property including direct
negotiations, a competitive process, conveyances by exchange, sale to an adjacent property
owner, private sale of property for economic development, conveyance of property to
government bodies and certain nonprofits and as otherwise directed by the City Council. The
purpose of this memorandum is to clarify that the procedure outlined below is the procedure staff
will follow when selling City property. The proposed procedure gives priority to affordable
housing. If City staff proposes to use an alternate method to sell City property, staff will first
seek Council direction to do so. :

On April 30, 2013, Council approved amendments to the Municipal Code that implemented
property sales processes that recognized differences between property types, the estimated value
of a property based upon size and its development potential to more appropriately match a sale
process to a specific category of property. The goals were to streamline and expedite the process
which would recognize additional revenue, and ensure a more efficient use of limited staff
resources. The revisions focused on the following areas:

¢ Creating three categories of properties for sale, with three more appropriate sales
requirements based upon the development potential and estimated market value.

e Establishing concurrent action steps, rather than the previous sequential steps.

¢ Decreasing the number of Council actions required for the selling of surplus City owned
propetty.

o Conducting Requests for Interest, instead of Requests for Proposal, for prospective,
buyers.

¢ Expanding Staff’s ability to negotiate directly on sites unlikely to have multiple offers.

e Authorizing Staff to receive unsolicited offers on City owned properties.

¢ Increasing the City Manager’s authority to authorize sales of properties that are not
developable and have a market value that is less than $500,000.

Attachment A outlines the current steps that are taken in identifying, evaluating, and selling
surplus City owned property. The basic steps for disposing of surplus property include:

o Determine if there is a current or future use of the property that would benefit the City
and the public;

¢ Determine if there are interested parties that may want to use the property for affordable
housing, open space, or an educational use;

e Prepare an informational memo to Council advising of the intent to move forward with
the surplus sale;

o Ifthe property is less than $500,000 and undevelopable the City Manager has the
authority to declare the property surplus to the needs of the City and process all
documents necessary to complete the sale; and




HONORABLE MAYOR AND CITY COUNCIL

April 15,2016

Subject: Policy Regardmg Sales of Surplus City Property
Page 3

. Prepare a semi-annual report to Council of those properties that staff intends to begm
reviewing for the purposes of conducting an analysis of surplus land as well as those
properties that have been declared surplus and sold without bringing the action to Council
during the previous period.

As mentioned above, one component of the surplus sale process involves providing notice to and
negotiating in good faith to sell surplus property to entities that undertake affordable housing,
open space, or an educational use. This practice is in accordance with former California
Government Code Section 54222-54233 (“Section 54222”), which the City generally followed
on a voluntary basis.

Government Code Sectioh 54222

California Assembly Bill 2135 (AB2135) became effective on January 1, 2015, This Assembly
Bill modifies procedures with respect to the sale of surplus properties by a local agency. Prior to
the amendment, California Government Code Section 54222 required that any local agency
selling surplus land provide notice to and negotiate in good faith to sell surplus property to

_ entities that undertake affordable housing, parks, or school development (a “Preferred Entity™).
If the price or terms of a sale to a Preferred Entity could not be agreed upon within 60 days, the
City could sell the surplus land for fair market value to any interested party without restriction.

In general, the new legislation prioritizes affordable housing uses over park or school uses and
prior to the sale to a private party. It also extends the negotiation period with a Preferred Entity
from 60 to 90 days. If the local agency and the Preferred Entity cannot come to an agreement
within 90 days, the City’s surplus land can be sold at fair market value on the open market, but
with certain restrictions as discussed below.

As the law has been revised, it requires that an entity proposing to use surplus land for the
development of low and moderate income housing agree to make not less than 25% of the total
number of units developed on the property to be available at affordable housing costs or
affordable rents to lower-income households for at least 55 years. In the event that more than
one Preferred Entity makes an offer to purchase the surplus property, the new law requires that
the entity that agrees to use the parcel for affordable housing purposes be given a preference. If
more than one housing entity makes an offer to purchase the surplus property, the entity that
proposes to provide the greatest number of units at the deepest level of affordability would be
given first priority in the purchase of surplus land. '

The revised law also extends the allowable payrﬁent period for surplus land sold for affordable
housing purposes, to exceed 20 years, but it would be hmlted by the length of the affordable
housing covenants

The new amendments did not change the definition of surplus land, which includes exemptions
for a parcel that is not contiguous to land used for a park, recreation, open-space, or low and
moderate income housing purposes; and is not located in an enterprise zone; and is either: (a)
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less than five thousand (5,000) square feet in size; (b) less than the legal residential lot size in the
City; or (c) has no record of access and is less than ten thousand (10,000) square feet in size.

Affordability Restriction Requirement

As mentioned above, the revised law imposes new. restrictions on surplus property even if there
is no interest by Preferred Entities in purchasing the property. If the property is sold on the open
market, the new law requires that if it is ever used for the development of ten or more residential
uses, then the entity (or its successor-in-interest) must provide not less than 15% of the total
number of units developed on the parcel(s) at affordable prices for rental or for-sale property.

An affordable housing restriction documenting the total number of restricted units and the
affordable prices must be recorded against the surplus land at the time of sale. This restriction is:
to run with the land for 55 years, and be enforceable against any owner (or its successor-in-
interest) who violates the covenant or restriction.

ANALYSIS

As a charter city, San Jose is not required to follow the requirements of Government Code -
section 54220 et seq. Nevertheless, in the past City staff has generally acted in a manner
consistent with State law as it pertains to the sale of surplus land because the prior law was
purely procedural in nature and had minimal cost or direct financial consequence to the City as a
result of following the procedures. Staff has analyzed the revisions to Government Code section
54220 et seq and has determined that it has policy benefits and challenges.

The benefit of the new law is that it strengthens both the ability for affordable housing
developers to acquire surplus land including land from special districts such as the Santa Clara
~ Valley Transportation Authority (VTA). It also contains an inclusionary housing requirement
for land sold for market rate development and can be applied to rental developments since the
restriction is imposed as a condition of the sale of the land. Lastly, since the-loss of
redevelopment, having an additional tool to support the development of affordable housing is
critical to addressing the housing crisis. '

However, the additional requirements imposed by the revised State law may result in a reduced
sales price of the surplus properties, if the site is developable and subject to a restrictive
covenant. The affordable housing restriction will decrease the rent or sales price that a developer
will receive for the affordable units impacting the amount the developer is willing to pay for the
site. In addition, the law provides that all properties that are greater than 5,000 square feet in
size or greater than the legal residential lot size in the City be subject to a recorded affordability
restriction, regardless of whether the parcel is ever developed for residential use. The City costs
related to imposing and monitoring such provisions will also increase although they will be
minimal. ‘
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- Based on the above analysis, staff recommends that the City continue to generally follow the -
revised State law as a.means of promoting affordable housing within the City. However, in order
to maintain its local municipal powers and preserve the City’s ability to determine appropriate
uses for its surplus propetties, and to protect the value of properties that will never be appropriate
for development as residential, staff is proposing modifications to the “Process for Determmmg
Whether Property is Surplus” as descnbed in Attachment B

Stakeholder Feedback

A stakeholder meeting to discuss the proposed Surplus Property Policy was held on February 10,
2016. Approximately 30 people representing-a broad range of affordable housing interests
including developers, homeless advocates, and legal organizations attended the meeting. Staff
from the Housing Department and the Office of Economic Development provided an overview
of the proposed Council policy and responded to questions. Public comments received included:

o Concern that the City is not following all the required provisions of the California
Surplus Land Act (AB2135).

o Concern that the policy is inconsistent with how other charter cities are implementing
AB2135.

o Clarification if the proposed policy also included long term ground leases (35 years or
more), .

e Concerns that rental high-rise development in the Downtown would receive an
exemptlon

e Questions about land sales currently bemg negotlated (See Attachment C). -

e Desire to be notified regardless of the zoning because it might present an opportumty for
a future affordable housing development.

o Clarification on how thepolicy would benefit homeless people

e yrestrictions on use.n on the sales process for SARA owned properties.

Suggestions on how the City could redevelop underutilized buildings and include an

affordable housing component.

Questions regarding the exemptions and how they worked.

Request for information on available surplus land sites (See Attachment D).

Preference to have no sites deemed to be “undevelopable™.

Prefer that City staff not have the option to ask Council to except any property from the

Surplus Sales process.

As .a result of the inputv'received, staff has modified and clarified the proposed policy as follows:

e Include long-term ground leases (35 years or more) as well as properties to be sold.

o Clanfy that Preferred Entities W111 be notified on all surplus land sales regardless of the
zoning.

o Continue to require surplus sites to be posted on the Real Estate website. This provision
allows anyone from the public to view the current sites that are available,
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e Include a notification requirement to the Preferred Entities when the City Council
considers an exemption requested by staff to use residential land to meet another City
goal. This ensures transparency in the process.

Overview of Surplus Sites

Surplus land sites provide opportunities for affordable housing developers to purchase land
which may be developed for a residential purpose. Attachment D provides information on future
potential surplus land sites that may be considered for sale and includes the location, current land
use designation, any debt the property may be carrying, and the square footage of the property.

Staff will prov1de the list of potentlaI surplusland sites to the affordable housing developers so
they can review the list and they can identify sites that may be suitable for a future affordable
housing development. :

Real Estate staff maintains a list of all City real estate assets including location, size, zoning, and
other property related information that has been placed in their custody. It should be noted that
there are additional City owned properties outside of the inventory maintained in Real Estate that
are maintained by other City Departments such as parks, housing sites, libraries, airport related
property, and community centers.

Recommended Policy and Modifications to Current Procedure .-
Staff recommends the establishment of a City Council Policy regarding the implementation of

surplus sale procedures that is oon31stent with the revised Section 54220 with the following
revisions.

Exemption from the provisions contained in the revised Section 54220 -

The Council recently approved a five-year exemption for high-rise rental developments, located
in the downtown, from the Affordable Housing Impact Fee to incentivize this type of
development. Therefore, staff recommends that an exemption to the affordable housing
requirement be provided for property sold for high-rise rental developments in the downtown if
the developer obtains all necessary approvals from the Planning, Building, and Code
Enforcement Department and pulls the projects building permits by June 30, 2021.

Priority Sales

The revised State law prioritizes the use of surplus land for housing over the development of
parks or schools, with narrow exceptions. This limits the City’s ability to determine the best use
of surplus properties over the long term. In the past, the Council provided direction that the
development of parks/open space and schools within the City of San Jose are important policy
_goals. A priority will be given to affordable housing; however, from time-to-time, the staff may
request an exemption to meet another City goals and prioritize the sale of the surplus properties
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for parks, schools, or other reasons, such as economic development. If City staff recommends -
prioritizing uses other than multi-family housing uses for the City’s surplus properties, staff will
proceed to City Council for review and approval prior to releasing the site for sale.”

Income Limits on For-Sale Housing

The State law limits surplus property used for the development of ownership housing to be
affordable to and restricted to buyers at or below 80% of the Area Median Income (AMI), or
$84,900 annually for a four-person household. For a home to be affordable to such a household -
the law requires that the price be calculated at 70% of the AMI or $74,410 annually or a sales
price of $252,000 for a family of four. This would result in a reduction in the cost of the land
that the developer would be willing to pay to achieve this market price. Instead, staff
recommends that for-sale units be priced to be affordable to 100% of AMI, or a sales price of
$434,000, targeting households up to 120% of AMI, or $127,550 annually for a family of four
(i.e., Moderate-Income) as eligible buyers.

A home priced to target a moderate-income household is still below market and the maximum
income allowed to purchase the home is consistent with the Inclusionary Housing Ordinance.
More importantly, it allows the program to serve moderate-income buyers such as public school
teachers and health care workers who would not qualify for homes restricted to incomes below
80% of the AMI. As aresult of the loss of redevelopment funds, the Housing Department has
been unable to invest in moderate-income housing. Increasing the income limit for
homeownership to moderate-income households allows the City to use its limited resources to
meet the specific needs of our community.

For rental housing, the State law limits rents to those affordable to households at or below 60%
of AMI ($63,780 annually or less), for which the maximum rent would be $1,595/month. This is
the general standard used in the City’s affordable rental housing program and requires no
adjustment for purposes of the City’s Surplus Property program.

EVALUATION AND FOLLOW-UP

Council approval of this memorandum will allow staff to return to Council with the sale of

“surplus properties in the near future. Several surplus property sales have been negotiated but
have been delayed while staff pursued resolution of whether to implement new surplus property
procedures in light of the change in state law.

The Office of Economic Development provides an annual report to the Council that summarizes
the sales of surplus properties during the prior fiscal year. The report includes the number of
properties sold and the amount for which each property sold. It also identifies those transactions
where the Council has delegated authority to the City Manager to approve a sale (for
undevelopable property that is sold for less than $500,000). The report can be modified to
include an indication that the property was sold for the purposes of affordable housing.
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PUBLIC OUTREACH

This memorandum will be posted on the City’s website for the April 26, 2016 Council Agenda.

COORDINATION

This memorandum has been coordinated w1th the C1ty Attorney’s Office and the City Manager’s
Budget Office.

COST IMPLICATIONS

" While the City has disposed of most of its developable surplus properties, the remaining sales
would be impacted by modifying the City’s previous procedure and adopting the attached
Surplus Property Policy (See Attachment E). Since a fundamental principle of real estate is that
the value of a property will decrease if it is imposed with restrictions or encumbrances, adopting
the policy will potentially decrease the amount of revenue over the long term that the City would
have obtained from the sale of surplus properties; however, as revenues from the particular
surplus properties scheduled for sale in 2015-2016 are not anticipated to be negatively impacted
by the policy, no budgetary actions are recommended at this time. Finally, while the policy will
require additional staff time to administer property transactions and to monitor the affordability
covenants, this increased effort is not anticipated to be significant.

CEQA
Not a Project, File No. PP10-069 (a), Staff Report.

/s/ : /s/
KM WALESH : JACKY MORALES-FERRAND
Deputy City Manager Director, Department of Housing

Director of Economic Development

For questions, please contact Nanci Klein, Assistant Director of Economic Dévelopment, at
(408) 535-8184.

Attachments




ATTACHMENT A
Outline of Current Process to Determine Whether Property is Surplus

. Prepare the File — Real Estate staff will confirm ownership, prepare various documents
related to size and configuration, develop a preliminary estimate of value, and identify any
restrictions on use.

. Conduct Internal Review — Real Estate staff will communicate with internal stakeholders to
determine if there is a current or intended future use of the subject property, in order to
determine whether the property should be considered “needed for, or adaptable to, City use”.

. Conduct Public Outreach and Initiate the 54222 Process — If no City use is identified,
Real Estate staff will post a sign on the property notifying the public of the City’s intent to
surplus the property, prepare notification to all parties that may want to use the property for

- affordable housing, open space, or educational use, and prepare notification to parties which
have expressed interest in acquiring the property.

. Complete Public Outreach and Complete the 54222 Process —Real Estate staff will
evaluate public outreach efforts and re-consider potential for City use, and identify and
negotiate with any interested parties that respond to the 54222 notification letter.

. Inform the City Council of the Results of Steps “A” through “D”, above — Real Estate
staff will prepare an informational memo to the City Council advising them of the results of
steps “a” through “d”, above (including identification of all internal stakeholders and outside

parties with whom communications were had, and a summary of the basis for all conclusions
* reached) and, if applicable, staff’s intention to proceed to surplus, market and dispose of the

property.

. Complete Process — Based upon the determination by Real Estate staff that the property: i)

is not needed for, or adaptable to, City use, ii) is not independently developable, and iii) has a
market value of less than $500,000, the City Manager may adopt their decision to declare the
subject property surplus, which decision shall include a summary of the basis for all
conclusions reached concerning subsections i, ii and iii, immediately above. Such decision
shall be posted on the City’s website, whereupon staff may proceed with disposition of the
property. Such decision will not be adopted any sooner than fourteen days following the date
of the informational memo described in step “E”, above. If the subject property is not
deemed surplus by action of the City Manager as prov1ded above, any decision to surplus
must be taken to City Councﬂ for approval.

. Prepare Semi-Annual Report of Surplus and Sold Properties — Real Estate staff will
prepare an informational report of properties declared surplus and properties sold for the City
Council on a semi-annual basis. This report is.intended, in particular, to highlight for the
City Council those properties that staff intends to analyze for the surplus process, as well as
those properties that have been declared surplus and sold in the prior time period.

. Significant or Unusual Properties — The City Manager may modify the process described
above from time to time in order to accommodate circumstances applicable to significant or
unusual properties.




ATTACHMENT B

Proposed Process to Determihe ‘Whether Property is Surplus to the
needs of the City and Subsequent Sale of the Property

.. Prepare the File — Real Estate staff will confirm ownership, prepare various documents
related to size and configuration, develop a preliminary estimate of value, and identify any
restrictions on use.

. Conduct Internal Review — Real Estate staff will communicate with internal stakeholders to
determine if there is a current or intended future use of the subject property, in order to
determine whether the property should be considered “needed for, or adaptable to, City use”.

. Fiscal Analysis by Internal Stakeholders — If there is an interest expressed by an internal

stakeholder, the requesting party conducts a fiscal analysis determining the cost/benefit of
retaining the property. During the fiscal analysis Real Estate staff will determine if the

- property is independently developable and will develop a good faith estimate of the market

value of the subject property.

. Retain Property in City Inventory —If it is determined that there is a bona fide need to
keep the property for City purposes, the property is removed from the list of potential surplus
properties. Ifitis determined the property should continue to be considered for surplus sale
continue to Step E. ' :

. Inform the City Council of the Results of Steps “A” through “D”, above — Real Estate
staff will prepare an informational memo to the City Council advising them of the results of

steps “A” through “D”, above (including identification of all internal stakeholders and
outside parties with whom communications were had, and a summary of the basis for all

" conclusions reached) and, if applicable, staff’s intention to proceed to surplus, market and
dispose of the property.

. Response from City Council from Information Memo — If one or more of the Council
responds to the Informational Memo requesting additional information Real Estate staff
responds with the requested information. If there are no responses from the Council Real
Estate staff proceeds to Step G.

. Initiate the 54222 Process — If no City use is identified, Real Estate staff prepares the
notification letter in accordance with Government Code Section 54220 et seq. and distributes
to the current list of open space, educational use, and the Housing Department for
distribution to affordable housing agencies (Preferred Entities). The Preferred Entities will

. have sixty (60) days (notification period) to notify the City of their interest in entering into
hegotiations for the acquisition of the property. At the conclusion of the sixty (60) day
negotiation period, if a Preferred Entity has contacted Real Estate and expressed an interest
in acquiring the property proceed to Step H. If no Preferred Entities have contacted Real
Estate proceed to Step 1.




H. Réquest to Purchase Received from one or more Preferred Entities — If one or more
Preferred Entities request to purchase a potential surplus property Real Estate staff will
negotiate in good faith with each entity individually for a minimum of ninety (90) days
(negotiation period). At the end of the negotiation period which began at the conclusion of
the sixty (60) day notification period (or a total of 150 days) identified in Step G, there are
three (3) options.

Option One — A single Preferred Entity submitted a bid to i)urchase the property
and the bid reflects the estimated market value of the property. Real Estate staff
would continue to Step K. ~

" Option Two — There are more than one bid submitted from Preferred Entities.

a. If the bids are from multiple Preferred Entities in affordable housing, open
space, or educational use, the affordable housing bid is given the priority over
the other submitted bidders. Real Estate staff negotiates with each affordable
housing bidder until the highest most qualified bidder is determined. The
highest most qualified bidder between multiple affordable housing entities is
determined by the bidder that proposes the highest price for the property and
the greatest number of units at the deepest level of affordability. Once the
highest and most qualified bidder is determined continue to Step K.

b. If the bids are from multiple Preferred Entities which does not include
affordable housing, Real Estate staff negotiates with each bidding party until
the highest most qualified bidder is determined. Once the highest and most
qualified bidder is determined continue to Step K.

Option Three Staff are unable to reach an agreement with a Preferred Entlty
Real Estate staff would continue to Step L.

I. Initiate Public Outreach —If no City use is identified, or theré are no bids submitted by a
Preferred Entity, or staff and the Preferred Entity are unable to reach an agreement, Real
Estate staff will post a sign on the property notifying the public of the City’s intent to surplus
the property, post the surplus property on the Real Estate website, advertise the property in a
local newspaper for a minimum of two consecutive weekends, post the property on various
on-line services, and notify parties which have expressed an interest in acquiring the

property.

J. Complete Public Outreach — Real Estate staff responds to any inquiries related to the
property. If there is an offer proceed to Step K.

K. Complete Process — The transaction would either be with a Preferred Entity or private party
and a determination needs to be made whether the property is developable or not. If the
property is determined to be undevelopable proceed to Step L. Ifthe property is determined
to be developable proceed to Step M.




L. Determine if the property is undevelopable - Based upon the determination by Real Estate
staff that the property: i) is not needed for, or adaptable to, City use, ii) is not independently
developable, and iii) has a market value of less than $500,000, the City Manager may adopt-
the recommendation of the Director of Economic Development and decide to declare the
subject property surplus, which decision shall include a summary of the basis for all
conclusions reached concerning subsections i, ii and iii, immediately above. Such decision
shall be posted on the City’s website, whéreupon staff may proceed with disposition of the
property. Such decision will not be adopted any sooner than fourteen days followmg the date
of the informational memo described in Step “E”, above. If the subject property is not
deemed surplus by action of the City Manager as provided above, or does not meet the
criteria above (ie. the property is developable) any decision to surplus must be taken to City
Council for approval. :

M. Property is developable —If the property is sold on the open market, the Surplus Sale policy
requires that if it is ever used for the development often (10) or more residential uses, then
the entity (or its successor-in-interest) must provide not less than fifteen percent (15%) of the
total number of units developed on the parcel(s) at affordable prices for rental, for-sale, or
long term lease (35 years or more) of the property. An affordable housing restriction
documenting the total number of restricted units and the affordable prices must be recorded
against the surplus land at the time of sale. The restriction is to run with the land for fifty-
five (55) years, and be enforceable against any owner (or its.successor-in-interest) who.
violates the covenant or restriction.

N. Prepare Annual Report of Surplus and Sold Properties — Real Estate staff will prepare an
informational report of properties declared surplus and properties sold for the City Council
on an annual basis. This report is intended, in particular, to highlight for the City Council
those properties that staff intends to analyze for the surplus process, as well as those
properties that have been declared surplus and sold in the prior time period, including those
properties that were sold for affordable housing or where a housing restriction was recorded
at the time of the transfer.

O. Significant or Unusual Properties — The City Manager may modify the process described
above from time to time in order to accommodate circumstances applicable to significant or
unusual properties.




ATTACHMENT C

List of Pending Surplus Properties Negotiated Prior to January 1, 2015

List of Pending Surplus Sales Negotiated prior to 1-1-15

Sum of Counter B
APN [PROPERTY LOCATION ANDIOR ADDRESS 4P TYPE 1 General Plan- 2016 Zoning - 2016 SQFT  |Total
11503016 | Gold 81, 1621 Vacent Land Combined Industial/ Commerdal Planned Development 6534 1
250-35026 | Sants Teresa St at CadysleSt, NE comer Vacent Land Dovatown Core Dovatova Core 8534 1
25946097 | Park Av, 480 Vacant Land Dovatova Core Light Industrial 12234 1
264430718 | Bird Av, W side, biwn Fuller St & West Virginia 51 Vacant Land Residential Neighborhood Two Family Residential | 29,040] 1
4712-21306 | Reed St E, bhwn 3 St 5, & 4ihSE S Vacant Land Downtovn Core Dowatown Core 10454 1
499-26-003 | Chesvick Dr, N of bwn Mclaughtin Av & Sherod:; Dr Vacant Land Residential Nelghborhood Single Family Residentis]  41818; 1
58946001 | RebeiWy, N side, btwn Howes Ln & Joseph Ln Vacant Land Residental Neighhorhood Single Family Residentia]  6478] 1
Grand Tota! - | 7




ATTACHMENT D

List of Vacant Property which are available for Potential Future Surplus Sales

Datafrom City Owned Properties - Feb 2014 datais for research purposes only and has not been analyzed for accuracy!

Cound of No.

APl |PROPERTY LOCATION AND/OR ADDRESS IhP TYPE 1 General Plen - 2018 Zoning - 2016 SQFT . |Tolsl
01530058 Los Estesos R, N side, E of Grand Bl Vacent Land Open Space, Parklands Habitel Commerdisl Industral 137,635 1
01530-081] Hwy 237, Nof, E of Adesian Slough Vacant Land Publie/ Qussi Public Agriculturs! 4543301 1
015.30-070] Grand Bl, E side, N of Los Estescs Rd Vacant Land Public/ Quasi Public Commerds! Industrisl 185588] i
0164302 Grand Bivd Vacent Land Opsn Space, Parklznds Hebitst Planned Development 17424 1
01843023 Grand Bvd Vacant Land Opzn Space, Parklends Hehitst Planred Development 11631 1
24385102 End of Wesl Court Cul de Sac Vacant Land Open Space, Parklends Hebild Planned Development a7 1
26904007 Gusdshipe fiontage resd Vacant Land WA -} Commezds} Office 25200 1
25804018] 87 FuylGuadalupe Py at Mission St W, SE cona Vacsnt Land Neighberhood / Community Commercisl|  Commerdial Office 834 1
6305078 Old San Pedro Sheat at Mislon Vacant Land Neighberhood / Community Commercial]  Commerdal Office 12497) f
25908085 Guadshups frontege road Vacant Lsnd NA Commes dal Office 360 1
26822089 Coleman af Guadslupe River Vacant Land Open Space, Parklends Hebitel Twwo Famiy Residentsl 10850 1
25928088} Julizn St W, S side, E of Aulumn 84, N Vacant Lsnd Transit Employment Center Commer il Industris| 8488 1
26935028 Sanis Teresa St st Carlys s St NE corner Vacant Land Downtown Cere Downtown Cote 8534 1
2534600 Park Av, 40 Vacsni Lend Downtesn Core Light Industrisl 12224 1
261-37-030[ San Carlos 81, W, N side, W of Montgomery 8t Vacant Land Combined Indus trigl / Commerds! Light industrisl 588 1
25425123] Woz Wy Vacant Land Publie/ Quasi Public Downtown Cove 83200 1
2042617 WozWy Vacant Land NA DownlownCore 18563 1
25425128! Woz Wy Vacant Lsnd NA Downtown Core 14800 1
26426100 Woz Wy Vacant Land WA Dawntown Core 14084] 1
28441-087] Fuller Av, N skde, bhwn Bird Av & Delmss Av Vacant Land Open Space, Parklends Hebitat Single Family Residential N
26442001 Awzerah Av gt Hamsh 51, SW Cornar Vacsnt Lsnd Residentla) Heighbethood Light Induslrisl 8,098) 1
268443078 Bid Av, W skde, bhwn Fuller St & West Viginia 5t Vacant Land Residentisl N eighbothood Two Family Residentel 25040) 1§
40338-.001) Westmount Av &l Yorkion Wy, SW cotner Vacant Land Open Space, Parklends Habital Single Family Res Kential 743
456531-08| Evans Ln, E side, bhwn Almaden Rd & Aimadzn Ex Vecant Land Nelghberhiood / Commurily Commercisl] Plannzd Development 24784 1
45531085 Evans Ln, E side, bhvn Almsden Rd & Almaden Ex Vacant Land Nelghborhood / Community Commerciall  Light Indushisl 40848 1
47211003 Stary Rd, N side, W of Remillard Ct Story Rosd Lend Fill | Open Space, Parklends Habitet Single Family Residential 235880) 1
7241008 Stary Rd, N side, W of Union Pacfic Ralfoad Stoay Rosd Land Fil | Open Space, Paklends Habitst Slngle Famly Residertlal Ep4OT3 1
47211-054 Sty Rd, N of, W of Remillard Ct Story Rosd Land Fill | Open Space, Paklends Habitet Single Family Residentis! 1444400 1
47211086 Story Rd, N of, W of Remilard Ct Stery Rosd Land Fill | Indushiial Park Industrial Perk 838621 1
47241083 Story Rd, N side, biwn Remilard Ct & Union Packic Relboad Slory Rosd LandFill | Open Space, Parklands Hebitet Single Fendly Resldertial 463914] 1
47241081 Story Rd, N of, W of Remillsrd Ct Story Road Land Fill | Open Space, Parklends Habitat Single Famlly Residertis! 24839 1
47242073 Story Rd, N of Senter Vacant Land . Open Space, Parklends Hehital Single Family Res dentis] o
47227-106{ Reed 8, F, btwn 3d 51, 8, & 4th 51, 8 Vaeant Land DowntownCore {blant) 10454 14
477-20-161  Wool Creek Dr Vscant Land Open Space, Parlands Hebitel Agricultmal 685844 1
59531001 Noble Av, 14630 Vacant Land Open Space, Parklends Hablist Singlz Famly Residertial 165528 1
669-48-141] Aborn Rd st Alessandro Dr, SE comer Voeart Land Open Space, Parklmds Habitet Planned Development 58] 1
87681-001] Yerba Buena Rd, N of, E of Dove Hii Rd Vacant Lsnd HiA Agloulbusl 182,516 1
67681-003 Dove Hil Rd, E side, N of Yerba Buena Rd Vacant Land NiA Agrlouftural 85778 1
676:84-00 Dove Hil Rd at Dears Place Wy, SE cornes Vacant Land Open Space, Parklands Hebitel Agricultural 14810] 1
67602.0%] Basking Ridge Av Vacant Land Open Hikide Planned Development 1,392,263 1
87203038 Monterey Rd Vacant Lend Neighborhood Communily Commerdial | Agricultursl/ R-4-5 112,080 1
8760802 HellyerAv Vaeant Lend Industriaf Pak, Open Space, Parklands | Indushial Park 858211 1
6780803 HelyerAv Vacant Land Industrial Parc, Open Space, Paklends | Indusirial Parc 229,125 1
67808044 Helver Av Vapant Land InduskrislPark ~ Industsial Park 40075] 1
67008041 HelyerAv Vacant Lund Induskrial Park, Open Space, Parklends | Industrial Park 127830] 1
67408-04% Heflyat Av Vacant Land Industrial Part, Open Space, Parklands | Industeial Park 86775{ 1
6780805 Hellyes Av Vacant Lsnd Industrisl Park Industria! Park 10.08]

Grand Tclal
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ATTACHMENT E

Draft of City Council Policy for Surplus Sales

City of San José, California

COUNCIL POLICY
TITLE POLICY FOR THE SALE OF SURPLUS | PAGE POLICY NUMBER
PROPERTY WITH PROVISIONS RELATING 150f 8
TO AFFORDABLE HOUSING 7-13
EFFECTIVE DATE ‘ REVISED DATE

APPROVED BY COUNCIL ACTION

BACKGROUND

On April 30, 2013, Council approved amendments to the Municipal Code 4.20, Procedure for
Selling City-Owned Property that implemented certain processes to recognize differences
between property types, including estimated value, size, and marketability, to more
appropriately match a sale process to a specific property. The goals were to streamline and
expedite the process which would recognize additional revenue and provide a more efficient use
. of resources. ~ '

Municipal Code 4.20, Procedure for Selling City-Owned Property provides that all sales of
municipally-owned real property shall be accomplished: (i) by a competitive process; (ii) at fair
market value; (iii) after notice to the public as provided in Section 4.20.010J.; (iv) upon council
finding and determination that any such real property is surplus; and (v) otherwise upon such
terms and conditions'as the council may direct. The purpose of this Policy is to outline a
process that is specific to residential surplus land and prioritizes affordable housing uses over
park or school uses and prior to the sale to a private party.

The approved revisions to Municipal Code 4.20 focused on the following areas:

» Establishing concurrent action steps, rather than the previous sequential steps.
e Decreasing the number of Council actions required for the selling of surplus City-owned
property. ,
« Distinguishing between developable properties and those properties which were deemed
undevelopable such as fragments left over from a street improvement project.
¢ Increasing the City Manager's authority to authorize sales of properties that are not
developable with a market value that is less than $500,000.
¢ Conducting Requests for Interest, instead of Requests for Proposal for prospective
buyers.
Expanding Staff's ability to negotiate directly on sites unlikely to have multiple offers.
~« Authorizing Staff to receive unsolicited offers on City owned properties.

The Council also repealed the prior Council Resolution No. 74359 “Approving
Recommendations for the Outreach and City Process for Sales of Surplus Properties” and
approved the “Process for Determining Whether Property is Surplus”, which was attached to
the February 28, 2013 Council memo as Attachment A.




PURPOSE

This policy provides additional clarification and is designed to facilitate the process for
identifying and disposing of residential surplus land as provided in the Municipal Code. The
policy strengthens the ability for affordable housing developers to acquire surplus land, and it
contains affordable housing requirements under certain circumstances. The policy also affirms
that surplus land can be sold by the City for a below market rate. Finally, the policy restates
Council's previous direction regarding the importance of promoting affordable housing within the
City in addition to open space, and the development of educational institutions.

POLICY

The following information generally outlines the process that shall be used when evaluating City
owned property for a potential surplus sale. Exhibit A to this policy provides the specific steps

that shall be performed in determining whether a property is surplus to the needs of the City and
if s, the actions that are required to sell the surplus property.

A. Determining Whether Property is Surplus to the needs of the City

1.

Real Estate staff shall maintain a list of all City real estate assets including location,
size, zoning, and other property related information that has been placed in their
custody. It should be noted that there are additional City owned properties outside of
the inventory maintained in Real Estate that is maintained by other City Departments
such as parks, housing sites, libraries, airport related property, and community
centers. -

Real Estate staff shall confirm ownership, prepare various documents related to size
and configuration of the property, develop a preliminary estimate of value, and ‘
identify any restrictions on use when a site is being evaluated for a potential surplus
sale.

Real Estdte staff shall communicate with other City Departments including but not
limited to the Housing Department, Parks, Recreation and Neighborhood Services,
Department of Transportation, and the Department of Public Works to determinie if
there is a current or intended future use of the subject property, in order to determine
whether the property should be considered “needed for, or adaptable to, a City use”.

If a City use is identified for the subject property, the Department requesting such
use shall conduct a fiscal analysis for the property. During this internal review period
Real Estate staff shall also undertake their analysis of whether the subject property is
independently developable and develop a good faith estimate of the market value for
the property.

Real Estate staff will prepare an informational memo to the City Council advising
them of the results of steps “1” through “4”, above (including identification of all
internal stakeholders and outside parties with whom communications were had, and

- a summary of the basis for all conclusions reached) and, if applicable, staff's

intention to proceed to surplus, market and dispose of the property.

If it is determined that there is a bona fide need to keep the property for City
purposes, the property is removed from the list of potential surplus properties.

If no City use is identified, Real Estate staff shall:




" a. Provide a written notification letter with an offer to sell or Iéas_e the property
for a period of 35 years or more to a “Preferred Entity” for the development of:
i. Affordable housing; or
ii. Parkland, recreational use, or open-space purposes; or
ii. School facilities.

All notices shall be sent by first-class mail and shall include the location and a
description of the property. Priority shall be given to the development of the property
to provide affordable housing for lower income elderly or disabled persons or
households, and other lower income households.

The Preferred Entities will have sixty (60) days (notification period) to notify the City
of their interest in entering into negotiations for the acquisition of the property. At the
conclusion of the sixty (60) day notification period, if a Preferred Entity has contacted
Real Estate and expressed an interest in acquiring the property the parties will begin
good faith negotiations at reaching an acceptable offer to both parties.

B. Preferred Entity Sales Process

1.

If the City receives notification of the intent to purchase or lease from a Preferred
Entity, the City shali enter into good faith negotiations to determine a mutually
satisfactory sales price or lease terms. If needed to achieve the public purpose, the
sales price may be below the fair market value. If the terms cannot be agreed upon
after a period of not less than 90 days, the land ‘may be sold at fair market on the
open market

If the surplus property is zoned for residential development, and more than one
Preferred Entity makes an offer to purchase or desires to enter into a long term lease
(35 years or more) for the surplus property, the City shall give first priority to the’
Preferred Entity that agrees to comply with the affordable housing requirements or
proposes to provide the greatest number of units at the deepest level of affordability.

If a Preferred Entity proposes to use the surplus property to develop low or moderate
income housing, no less than twenty-five percent (25%) of the total housing units
developed on the parcel(s) shall be available at affordable prices for rental for lower-
income households or for-sale property to moderate income households for at least
fifty-five (55) years.

If the site cannot be used for an affordable housing development, and if the property
is already being used for a park or a recreational purpose, or if the land is desighated
for park and recreational use in the local general plan and will be developed for that
purpose, first priority shall be givento a Preferred Entity that intends to use the site

- for a park or a recreational purpose.

. A Preferred Entity may provlide a payment period of up to 20 years for the property.

The payment period for land sold for an affordable housmg use may exceed 20 years
but may not exceed the period of affordability.

C. Market Rate Surplus Land Sales

1.

If no City use is identified and there are no bids submitted by a Preferred Entity, Real
Estate staff will post a sigh on the property notifying the public of the City’s intent to
surplus the property, post the surplus property on the Real Estate website, advertise
the property in a local newspaper for a minimum of two consecutive weekends, post
the property on various on-line services, and notify parties which have expressed an
interest in acquiring the property.




2. If surplus property is sold or entered into a long term lease (35 years or more) and
the new owner proposes to use the property for the development of ten (10) or more
residential uses, then the entity (or its successor-in-interest) shall provide no less
than fifteen percent (15%) of the total number of units developed on the parcel(s) at
affordable prices for rental or for-sale property.

a. An affordable housing restriction documenting the 15% of the total number of
units constructed shall be provided to be affordable for ownership housing to
a household earning no more than 100% of the Area Median Income (AMI),
but can be sold to a household earning up to 120% of the AMI; or at an
affordable rent, for a household at 60% of the AMI. The affordable housing
restriction shall be recorded at the time of transfer or the execution of the
long-term lease. Ownership restrictions shall include an equity sharing
agreement that requires the owner to share future appreciation with the City.
The amount attributed to the City shall be the difference between the market
price and the affordable price.

3. If surplus property is sold for a use other than residential development, an affordable
housing restnctlon shall be recorded as described above.

4. The affordable housing restriction shall run with the land for fifty-five (55) years and
“shall be enforceable against any owner (or its successor-in-interest) wha violates the
covenant or restriction. If the property is entered into a long term lease of thirty five
(85) or more years the affordable housing restriction shall run for the term of the
lease including any extension to the original lease or subsequent lease of the
property but not to exceed a total of fifty five (55) years from the date of the original
recording of the affordable housing restriction.

D. Exceptions and Exemptions

The following are exceptions to the guidelines provided in Section B and Section C above
and are exempt from the Affordable Restriction required under this Policy.

1.

If a property is not contiguous to land used for a park, recreation, open-space, or low
and moderate income housing purposes; and is not located in an enterprise zone; and is
either: (a) less than five thousand (5,000) square feet in size; (b) less than the legal
residential lot size in the City; or (c) has no record of access and is less than ten
thousand (10,000) square feet in size.

If the property is for a high-rise rental development in the downtown and if the developer
obtains all necessary approvals from the Planning, Building, and Code Enforcement
Department and pulls the projects building permits by June 30, 2021 the property would
be exempt from the Affordable Restriction required under this Policy.

The Municipal Code allows land to be sold for another public purpose and allows a
private sale of property for economic development purposes. If known in advance, staff will
notify the Council of its intent to conduct a direct sale in the Annual Report.

Staff may request an exemption from this policy to meet énother City goal and prioritize
the sale of the surplus property for parks, schools, or other reasons, such as economic
development Any exemptions shall be approved by City C'ouncil.

a. Smce this policy is intended to restate Council's previous direction regarding the
importance of promoting affordable housing within the City in addition to open
space, and the development of educational institutions, Real Estate staff shall




provide a written notification letter to the ‘Preferred Entities’ of staff's intention of
requesting an exemption from the guidelines provided in this policy.

b. All notices shall be sent by first-class mail and shall include the location and a
description of the property and shall be mailed no later than ten (10) days before
the Council Meeting.

E. Property that can not be developed with a fair market value of less than Five
Hundred Thousand dollars ($500,000)

1.

After completing the actions identified in Section A for ‘Determining Whether
Property is Surplus to the needs of the City’ and receiving a determination from the
Director of Economic Development that the property: i) is not needed for or
adaptable to City use; ii) is not independently developable; and iii) has a market
value of less than $500,000, the City Manager may declare the subject property
surplus, which decision shall include a summary of the basis for all conclusions
reached concerning subsections i, ii and iii, immediately above. Such decision shall
be posted on the City's website, and staff may proceed with disposition of the surplus
property. If the subject property is not determined to be surplus by the City Manager
as provided above, any decision to surplus the property must be taken to the City
Council for action.

F. Annual Reporting of Surplus Sold Property

1.

Real Estate staff shall prepare an informational report of properties declared surplus
and properties sold for the City Council on an annual basis. This report is intended,
in particular, to highlight for the City Council those properties that staff intends to
begin reviewing for the purposes of conducting a surplus analysis, as well as those
properties that have been declared surplus and sold without bringing the action to
Council during the previous period. The report can also indicate if the property was
sold or entered into a long term lease for the purpose of affordable housing.




EXHIBIT A

Process to Determine Whether Property is Surplus to the needs of the City and

A.

Subsequent Sale of the Property

Prepare the File — Real Estate staff will confirm ownership, prepare various documents
related to size and configuration, develop a prehmmary estimate of value, and identify
any restrictions on use..

Conduct Internal Review — Real Estate staff will communicate with internal
stakeholders to determine if there is a current or intended future use of the subject
property, in order to determine whether the property should be considered “needed for,
or adaptable to, City use”.

Fiscal Analysis by Internal Stakeholders — If there is an interest expressed by an
internal stakeholder, the requesting party conducts a fiscal analysis determining the
cost/benefit of retaining the property. During the fiscal analysis Real Estate staff will
determine if the property is independently developable and will develop a good faith
estimate of the market value of the subject property.

Retain Property in City Inventory — If it is determined that there is a bona fide need to
keep the property for City purposes, the property is removed from the list of potential
surplus properties. If it is determined the property should continue to be considered for
surplus sale continue to Step E.

Inform the City Council of the Results of Steps “A” through “D”, above — Real
Estate staff will prepare an informational memo to the City Council advising them of the
results of steps “A” through “D”, above (including identification of all internal stakeholders
and outside parties with whom communications were had, and a summary of the basis -
for all conclusions reached) and, if applicable, staff's intention to proceed to surplus,
market and dispose of the property.

Response from City Council from Information Memo - If one or more of the Council
responds to the Informational Memo requesting additional information Real Estate staff
responds with the requested information. If there are no responses from the Council
Real Estate staff proceeds to Step G.

Initiate the 54222 Process — If no City use is identified, Real Estate staff prepares the
notification letter in accordance with Government Code Section 54220 et seq. and
distributes to the current list of open space, educational use, and the Housing
Department for distribution to affordable housing agencies (Preferred Entities). The
Preferred Entities will have sixty (60) days (notification period) to notify the City of their
interest in entering into negotiations for the acquisition of the property. At the conclusion
of the sixty (60) day negotiation period, if a Preferred Entity has contacted Real Estate
and expressed an interest in acquiring the property proceed to Step H. If no Preferred
Entities have contacted Real Estate proceed to Step I

. Request to Purchase Received from one or more Preferred Entities — If one or more

Preferred Entities request to purchase a potential surplus property Real Estate staff will
negotiate in good faith with each entity individually for a minimum of ninety (90) days
(negotiation period). At the end of the negotiation period which began at the conclusion
of the sixty (60) day notification period (or a total of 150 days) identified in Step G, there
are three (3) options :




Option One — A single Preferred Entity submitted a bid to purchase the property
and the bid reflects the estimated market value of the property. Real Estate staff
would continue to Step K.

Option Two — There are more than one bid submitted from Preferred Entities.

a. If the bids are from multiple Preferred Entities in affordable housing, open
space, or educational use, the affordable housing bid is given the priority over
the other submitted bidders. Real Estate staff negotiates with each
affordable housing bidder until the highest most qualified bidder is
“determined. The highest most qualified bidder between multiple affordable
housing entltles is determined by the bidder that proposes the highest price
for the property and the greatest number of units at the deepest level of
affordability. Once the highest and most qualified bldder is determined
continue to Step K. .

b. If the bids are from multiple Preferred Entities which does not include
_affordable housing, Real Estate staff negotiates with each bidding party until
the highest most qualified bidder is determined. Once the highest and most
qualified bidder is determined continue to Step K.

Option Three ~ Staff are unable to reach an agreement with a Preferred Entity.
Real Estate staff would continue to Step 1.

Initiate Public Outreach — If no City use is identified, or there are no bids submitted
by a Preferred Entity, or staff and the Preferred Entity are unable to reach an agreement, Real
Estate staff will post a sign on the property notifying the public of the City's intent to
surplus the property, post the surplus property on the Real Estate website, advertise
the property in a local newspaper for a minimum of two consecutive weekends, post
the property on various on-line services, and notify partres which have expressed an
interest in acquiring the property,

. Complete Public Outreach — Real Estate staff responds to any inquiries related to
the property. If there is an offer proceed to Step K.

. Complete Process — The transaction would either be with a Preferred Entity or
private party and a determination needs to be made whether the property is
developable or not. If the property is determined to be undevelopable proceed to Step L. If the
property is determined to be developable proceed to Step M.

. Determine if the property is undevelopable - Based upon the determination by
Real Estate staff that the property: i) is not needed for, or adaptable to, City use, ii) is
not independently developable, and iii) has a market value of less than $500,000, the
City Manager may adopt the recommendation of the Director of Economic-
Development and decide to declare the subject property surplus, which decision
shall include a summary of the basis for all conclusions reached concerning
subsections i, ii and iii, immediately above. Such decision shall be posted on the
City's website, whereupon staff may proceed with disposition of the property. Such
decision will not be adopted any sooner than fourteen days following the date of the
informational memo described in Step “E”, above. If the subject property is not
deemed surplus by action of the Crty Manager as provided above, or does not meet
the criteria above (ie. the property is developable) any decision to surplus must be
taken to City Council for approval.

. Property is developable —If the property is sold on the open market, the Surplus
Sale policy requires that if it is ever used for the development of ten (10) or more




residential uses, then the entity (or its successor-in-interest) must provide not less
‘than fifteen percent (15%) of the total number of units developed on the parcel(s) at
affordable prices for rental, for-sale, or long term lease (35 years or more) of the
property. An affordable housmg restriction documenting the total number of
restricted units and the affordable pnces must be recorded against the surplus land
at the time of sale. The restriction is to run with the land for fifty-five (55) years, and
be enforceable against any owner (or its successor-in-interest) who violates the
covenant or restriction.

. Prepare Annual Report of Surplus and Sold Properties — Real Estate staff will
prepare an informational report of properties declared surplus and properties sold for
the City Council on an annual basis. This report is intended, in particular, to highlight
for the City Council those propeérties that staff intends to analyze for the surplus
process, as well as those properties that have been declared surplus-and sold in the
prior time period, including those properties that were sold for affordable housing or
where a housing restriction was recorded at the time of the transfer.

. Significant or Unusual Properties — The City Manager may modify the process
described above from time to time in order to accommodate crrcumstances
applicable to significant or unusual proper’ues
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WORKRING TOGETHER FOR JUSTIGE Executive Dirodor

April 21, 2016

Honorable Mayor Liccardo and Members of the City Council
City of San Josgé

200 E. Santa Clara Street, 18™ Floor

San Jose, CA 95113

Re:  Demand that the City of San José Comply with the Surplus Land Act
Dear San José Mayor and City Councilmembers;

We write on behalf of Sarah Anderson and Urban Habitat to request full legal compliance with
the California Surplus Land Act and Federal and State fair housing laws in'the City Council’s.
proposed Council Policy for the disposition of surplus land. Sarah Anderson is a San José
resident who bécame homeless as a result of domestic violence and who has struggled to obtain
affordable housing due to the lack of supply. Urban Habitat is an organization that works to
advance equitable policies to-create a just and connected Bay Area for low-income communities
and communities of color by incredsing the power and capacity ii these communities.

In particular; we ask that the Council reject ormodify the pmposed Council Policy included as
item #4.1 on the agenda for the April 26™ City Council meeting prior to adoption to ensure that it
fully complies with the state Surplus Land Act and federal and state fair housing laws. The
Policy as cuirently proposed is substantially noncompliant with applicable state law in 4 nuinber
of important ways, which we set forth below.

A. The California Surplus Land Act Governs San José’s Disposition of Surplus Land

The California Surplus Land Act (California Governmient Code §§ 54220 et seq) requires that all
cities, including charter cities, prioritize surplus property for affordable housmﬁ To accomplish
this mandate, the Act sets forth detailed requirements that all cities must follow when selling or”
leasing land that is “no longer necessary for the agency’s use.””

Among the Act’s requirements, local agencies muist send a written offer to sell or, lcase the land
for developing low- and moderate-income housing to affordable housing developers®; give first
priority to and enter-good faith negotiations with an interested entity that proposes to make at
least 25 percent of the total number of units developed on the parcel affordable to lower income
households’ , give priority to an eatity that proposes-fo provide the gredtest number of affordable

' “As used in this article, the term ‘local agency’ means every c:ly, whether organized under-general law or by
chiarter, county, city and connty, and district, including school districts of any kindor class, empowered to acquiire
and hold real property.” Gov. Code § 54221(a).
2 Gov. Code § 54221(b).
3 1d. at § 54222,
1d. at §§ 54222, 54222.5, and 54227,
FLLSC
Swviving the counlies of AIGIHEC}('J! Coatro Costa, Marin, Nupa, San Frlancisco, San Maleo, ond Sarta Clara
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units at the most de‘c_‘apiy‘-z‘if;fordable.‘levdss,vand ensure that any dcvclopmentxﬁth,at least 10 units
include at least 15 percent of the units as affordable to lower-income-househol ds.5

B. San Jos&’s Proposed Council Policy Materially Conflicts with the Surplus Land Aet

Surplus Lmd Act ina numbex of unportant ways, mcludmg the followmg

» The policy exerpts high-rise development in the downtown area from any procedural or
substantive requirement related to atfordable housing-“if the developer obtains all
necessary approvals ... and pulls.the project’s building permits by June 30, 20217 The
Act allows no 'such'e‘(empt,lon.

o The policy allows for-sale units in mixed-income development on surplus land “to be
affordable to households with incomes at 100 percent of Area Median Income (AMI),
with eligible buyers being households with incornes at or below 120% of AML. v
However, the Actrequires that these units be affordable to lower-income households
making less thati 80% of Area Median Incorne.”

» The-policy allows City staff to “request an exemption from this policy to meet another
City goal and prlontlze the sale of sutplus property for parks, schools, or other reasons,
such.as economic dcvelopment” and permits the City Manager to modity the process
for determining whether propetty is sutplus “to accominodate-circumstances applicable
to significant or unusual properties. il The-Act allows no such discretion.

Adopting and applying a policy with these (or any) exceptions, exemptions, or contradictions to
the Act'would place the City out of compliance with state law.

C. San José&s Proposed Policy Violates Federal and State Fair Housing Law

The City’s failure to adopt a policy that adequately prioritizes affordable housing is also
inconsistent with the federal Fair Housing Act (Title VIILof the Civil ng]lTS Actof 1968) 22 and
the state Fair Employment and Housing Act (Gov, Code §§ 12900 et seq).”® Seventy-two
percent of San José’s lower-income renter households, who are disproportionately racial and

>1d. at § 54227.

S1d. at § 54233.

” Draft Policy section (D)(2).

® Draft Policy section (C)(Z)

? Gov. Codis' § 54222.5; see also Cal. Health & Saf. Code § 50079.5

° Draft Policy section (D)(4)

"' Drafi Policy section (Q).

© The federal Fair Housing Act prohibits practices that “actually or predictably result[] in a disparate impact on &
group of persons or creates, increase, reinforces, or perpetuates segregated housing patterns....” Department of
Housing and Urban Development (FHUD), 24 CFR Part 100, Implementation of the Fair. Housmg Act’s
Discriminatory Effects Standard; Final Rule, Federal Register, Vol. 78, No. 32, Part IV (Feb. 15, 2013) 11482 (24
CFR [00.500(a)), available at ht'tp://por‘tal.hud.gov/hudpm‘ta'l/documents/huddoc?idﬁdiscrhnhxatoweff‘eetrule;ndﬁ
¥ California’s Fair Employment and Housing Act (FEHA) makes it “unlawful ... fo discriminate through public'or
private Jand use practices, decisious, and authorizations™ that have “the effect, regardless of intent, of unlawfully
discriminating on the basis of [a] protected class.” Gov: Code§ 12955.8(b).
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ethnic mmormes , are housing cost-burdened, paying more than 30 percent of household
income for rent."” They and other low-income households are in desperate rieed of affordable:

housing in San Jose.

Adopting the pmposed City Councﬂ poliby on surp‘lm proper'ty dispositioﬁ#&viﬂl the ewisﬁn‘r
income households and thcrefore hkely have a dwparatc impact on people of color and
individuals with disabilities, violating state.and federal fair housing laws. Moreover, adopting
the policy would likely violate the City’s duty to affirmatively further fair housing by
perpetuating segregation in the city and reducing housing choice for plotected populations. 16
Finally, in addition to violafing the City’s legal obligations, the draft policy misses a critical
opportunity to support affordable-housing through a means which is readﬂy at its disposal.. By
replacing this unlawful policy with a legally complaint policy that fully prioritizes the use of
surplus lands for affordable housmg, the City could take an 1mportant step towards meeting its
most pressing public need using resources already in its pogsession.

D. Request for- Compliance

‘We request that the City Council act immediately to ensure that the City of San José'is in full

compliance with these laws; both in the local policy it adopts and in its implementation of that

policy. In particular, the Council should: (1) reject the proposed policy as it currently stands

unless it is revised to fully comply with the Surplus Land Act and state and federal fair housing;

requirements and (2) comply fully with the Surplus Land Act when. disposing of any surplus

property. If the City adopts a policy in conflict with state and federal law, we may be forced o
seek relief in court.

" For example, while just 32 percent of wiliite households are renters, 65 percent of Aftican American households:
and 60 percent of Hispanic households are renfers. U.S. Census Bureau, 2010-2014 American Community Survey
5-Year Estimates, available at www.factfinder.census.oov.

"> HUD, CHAS Data 2008-2012, available at
https://wyww.huduser.gov/portal/datasets/cp/CHAS/data_querytool_chashtml.

16 As an entitlement Junsdxcncm that receives federal housing funds from HUD, the City is required to “affi rmauvely
further fair housmg” by “taking meaningful actions ... that ... address snbmhcant disparities in housing needs ; and in
.access to opporlumty, rephcmo segregated living patterns with truly integrated and balanced living patterns... :
This duty “extends to all of a [city’s] activities and programs relating to housing and urban: dcvelopment ? HUD 24
CFR Parts 5,.91, 92-ef al., Affirmatively Furthering Fair Housing; Final Rule, Federal Register; Vol. 80, No. 136,
Part II (July 16 2015) 42353 (§ 5.152), available at hitps://swww.epo. oov/fdsys/pke/FR-2015-07-16/pdi/2015-

17032.pdE.
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By complying with these legal rcqmremeuts, the City will also demonstrate responsible
stewardship of public land and promote a vision for San José that supports inclusion and
diversity. If you have any questions, or wish to discuss further our position in this matter, you
can reach'us directly at (51 0) 903-2678. We look forward to the timely resolution of this matter
and the avoidance of litigation.

_ D—%Fw

Cristina Peffa, Staff Attorney David Zisser, Staff Attormey
Bay Area Legal Aid Public Advocates

(510) 903-2678 (415) 625-8455

Ty ~
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Mike Rawson, Director Sam Tepperman-Gelfant, Senior Staff Attorney
Public Interest Law Project Public Advocates

(510)891-9794 : (415) 625-8464

ViaEmdil:  mayoremail@sanjoseca.gov
Districtl (Jsanjoseca.gov.
District?(@sanjoseca.gov
District3(@sanjoseca.gov
District4(@sanjoseca.gov
District5(@sanjoseca.gov,
pierluigi oliverio@sanjoseca.gov.
District7(@sanjoseca.gov
rose.herrera@sanjoseca.gov
District9@sanjoseca.gov
District 1 O@sanjoseca.gov

Ce: Richard.doyle@sanjoseca.gov
Jacky.morales-ferrand@sanjoseca.gov
Kim.walesh(@sanjoseca.gov
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SAN JOSE | Office of the City Attorﬁey

CAPITAL OF SITICON VALLEY

S. SHASTA GREENE
Senior Deputy City Attorney
Direct Line: (408) 535-1918

VIA EMAIL
CPena@Baylegal.org

Cristina Pefia, Staff Attorney
Bay Area Legal Aid
Santa Clara County Regional Office

Dear Ms. Pefia, Mr. Zisser, Mr. Rawson, and Mr. Tepperman-Gelfant:

"We received your letter dated April 21, 2016. Thank you for providing your
comments and concerns regarding the potential amendment of a City Council Policy
regarding the disposition of surplus land. Your letter asserts that the proposed
amended policy is out of compliance with the California Surplus Land Act, Government
Code Section 54220, et seq., due to exceptions, exemptions or contradictions.

As explained in the staff report for the-proposed amended policy, the City of San
José is a charter city and under the California constitution has plenary power over its
municipal affairs and as such it is not required to follow the requirements of the Surplus
Land Act. ‘

Your letter also asserts that the-City’s failure to adopt a policy that “adequately
prioritizes affordable housing” is inconsistent with the federal Fair Housing Act, and the
California Fair Housing and Employment Act, Government Code Section 12900, et seq.,
because the exemptions in the proposed amended policy would reduce the amount of
housing that would otherwise be available to for lower income households, and that the
policy will have a disparate impact on people of color and individuals with disabhilities.
Your letter also states that the proposed amended policy would likely violate the City’s
duty to affirmatively further fair housing by perpetuating segregation in the City and
reducing housing choice for affected populations.

All of these assertions are based on a perceived failure to meet an inapplicable

_standard and thus the standards in the City’s policy for the disposition of its own surplus
land cannot be viewed as a reduction or exception creating disparate impact, '

perpetuating segregation or reducing housing choice. Nevertheless, the City has

200 East Santa Clara Street, 16™ Floor Tower, San José, CA 95113-1905 te/ {408) 535-1900 fax (408) 998-3131

1308364_2.docx

RICHARD DOYLE, CITY ATTORNEY



consistently provided a significant amount of affordable housing in the past and will
continue to provide affordable housing in the future regardless of the applicability of the
California Surplus Land Act.

Sincerély, ,
RICHARD DOYLE
City Attorney

By:/W -/%""\_,/ )

§. SHASTA GREENE
Sr. Deputy City Attorney

c Mayor and City Council
Norberto Duefias, City Manager
Kim Walesh, Director of Economic Development
Jacky Morales-Ferrand, Director of Housing

200 East Santa Clara Street, 16™ Floor Tower, San José, CA 95113-1905 tel (408) 535-1900 fax (408) 998-3131

1309364_2.docx
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7/18/2016 FY 2016 Income Limits Documentation System -- Summary for San Jose-Sunnyvale-Santa Clara, CAHUD Metro FMR Area

I‘l.l FY 2016 IncomE LiMiTs DOCUMENTATION SYSTEM

LD LEER

HUD.gov HUD User Home Data Sets Fair Market Rents Section 8 Income Limits MTSP Income Limits HUD LIHTC Database

FY 2016 Income Limits Summary

FY 2016 Median FY 2016 Persons in Family
Income _Income Income Limit
Limit Area | Explanation |  Category 1 2 3 4 5 6 7 8
Very Low
(50%)

Income 39,100 44,650 50,250 55,800 60,300 64,750 69,200 73,700

San Jose-
Sunnyvale- Extremely
Santa $107,100 | Low Income
Clara, CA ’ Limits (§)* 23:450 26,800 30,150 33,500 36,200 38,900 41,550 44,250
HUD Metro E’ "V'—ﬁvad«m‘w'?‘Mm‘é
FMR Area Explanation |

Low (80%)
Income

RO -, N

Explanation

Limits (§) 55500 63,400 71,350 79,250 85,600 91,950 98,300 104,650

Selecting any of the buttons labeled "Explanation” will display detailed calculation steps for each
of the various parameters.

NOTE: San Jose-Sunnyvale-Santa Clara, CA HUD Metro FMR Area contains Santa Clara County, CA.

* The FY 2014 Consolidated Appropriations Act changed the definition of extremely low-income to be the
greater of 30/50ths (60 percent) of the Section 8 very low-income limit or the poverty guideline as
established by the Department of Health and Human Services (HHS), provided that this amount is not
greater than the Section 8 50% very low-income limit. Consequently, the extremely low income limits may
equal the very low (50%) income limits,

Income Limit areas are based on FY 2016 Fair Market Rent (FMR) areas. For information on FMRs, please
see our associated FY 2016 Fair Market Rent documentation system.

For last year's Median Family Income and Income Limits, please see here:

FY2015 Median Family Income and Income Limits for San Jose-Sunnyvale-Santa Clara, CA HUD Metro FMR Area
(- N s J

Select another FY 2016 HMFA Income Limit area Select any FY2016 HUD Metropolitan FMR Area's
that is a part of the San Jose-Sunnyvale-Santa Income Limits:

https:/Awww.huduser.gov/portal/datasets/i1/i12016/2016summary.odn?states= %24states % 24&data=2016&inputname=METR041840M41940*San+ Jose-Sunnyva...
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Clara, CA MSA { San Jose-Sunnyvale-Santa Clara, CA HUD Metro FMR Area v
[San Benito County, CA HUD Metro FMR Area ¥ | |- Select HMFA Income Limits Area |
| Select HMFA Income Limits Area

Or press below to start over and select a different
state:

|:Select-a new state:|

|- Update URL For bookmarking or E-Mailing .

Prepared by the Economic and Market Analysis Division, HUD.

https:/Avww.huduser.gov/portal/datasets/ili12016/2016summary.odn?states=%24states %24&data=2016&inputname=METR041840M41840*San+Jose-Sunnyva... 22
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