
 

Transmitted via email  

February 1, 2016 

Honorable Mayor Liccardo and Members of the City Council 
City of San Jose 
200 East Santa Clara Street, 18th Floor 
San Jose, CA 95113 
 
Dear Mayor Liccardo, Vice-Mayor Herrera, and Councilmembers Jones, Kalra, 
Peralez, Nguyen, Carrasco, Oliverio, Nguyen, Rocha, and Khamis: 

 

Re: Item 4.1 on the February 2, 2015 Council Agenda—ADOPTING A CITY 
POLICY FOR THE SALE OF SURPLUS PROPERTY WITH PROVISIONS RELATING TO 
AFFORDABLE HOUSING 

 
SV@Home is the voice of affordable housing in Silicon Valley, representing a 
broad range of interests, from leading employers who are driving the Bay Area 
economy to labor and service organizations, to nonprofit and for-profit 
developers who provide housing and services to those most in need.   
 
On behalf of our members and the undersigned partner organizations, we write 
today to request that the Council not approve the draft policy as it currently 
stands and direct staff to bring back a policy that is compliant with the State 
Surplus Lands Act (SLA). San Jose is subject to the SLA and, as it currently 
stands, the draft policy does not comply with the Act.  

San Jose has been a leader in the region and State when it comes to affordable 
housing, and has continued to seek ways to increase the supply of affordable 
homes after the dissolution of redevelopment and the loss and reduction of 
other critical housing funds.  Despite these efforts, San Jose, Santa Clara 
County, and the Bay Area as a whole face a severe housing affordability crisis.  
According to the City’s website, San Jose renters must earn $54/hour 
($112,520/year) to afford the average rent for a two bedroom, two-bath 
apartment.    

The fact is that the funds that the City has are insufficient to produce the 
number of affordable housing units needed, and cities must consider all 
available tools to respond.  Surplus land is one way a city can help facilitate the 
creation of new affordable homes. 
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The Legislature realized this when it passed the Surplus Lands Act in 1976.  As the City’s memo 
states, “California Government Code Section 54222 required (sic) that any local agency selling 
surplus land provide notice to and negotiate in good faith to sell surplus property to entities 
that undertake affordable housing, parks, or school development.” The law has been amended 
several times, most recently with the passage of AB 2135, which strengthened the 
requirements governing affordable housing and became effective on January 1, 2015.  The staff 
memo indicates that the City has “generally” followed this law in the past. 

The staff memo before the Council recommends adopting a policy that only partially responds 
to State law. Limiting the applicability of the policy to sales (and not leases), exempting high-
rise developments in the downtown, and targeting homeowners with higher incomes than the 
law allows, are a few of the ways the draft policy differs from the Act.  
 
The impetus for this stance, as we understand, is that the City believes that including affordable 
housing requirements as a condition of the sale of City-owned land will result in a lower price 
for the land.  Therefore, the City has determined that, as a charter city, it is not required to 
comply with all of the law’s requirements, contending that that disposal of surplus property is 
traditionally a municipal affair and not within the purview of land use and zoning.   
 
First, we would point out that the statute specifically states that, while a jurisdiction may 
choose to sell land at less than fair market value, nothing in the law compels them to do so.  But 
most importantly, we strongly disagree with the City’s determination that it does not need to 
follow the SLA because it is a charter city governed by the charter “home rule” provision in the 
California Constitution.  Land use and zoning decisions and affordable housing generally, have 
long been held to be a matter of Statewide concern and are therefore not within the purview of 
home rule.   Accordingly, whenever the Legislature adopts land use zoning or affordable 
housing statute , it generally expressly provides that the statute applies to charter cities as it did 
with the SLA— 
 

54221.  (a) As used in this article, the term "local agency" means 
every city, whether organized under general law or by charter, 

county, city and county, and district, including school districts of 
any kind or class, empowered to acquire and hold real property. 

 
Other statutes that regulate local government’s sale of public property also expressly apply to 
charter cities (see Government Code Sections 34363 and 34364).  

It is concerning that the City has moved forward with negotiations on projects after January 1, 
2015 without considering the requirements of the law, and that the City is now moving forward 
to adopt a policy that would allow these developments to move forward without affordable 
housing. The City of Oakland recently pushed forward a project that did not follow the law, and 
was forced to start over when the City Attorney wrote a confidential, but widely circulated 
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memo that correctly states that the process was not handled according to the law. (Enclosed)  
Oakland is a charter city. 

The City has been a great supporter of affordable housing and has recognized the value of 
inclusionary housing policies.  As a result, we find it puzzling that the City would not support 
such a requirement for land that it owns.  We strongly urge the Council to ensure that it is 
following the law as it relates to surplus lands.  

Thank you for your consideration. 

Sincerely,  

Pilar Lorenzana-Campo, Policy Director, SV@Home  
Kyra Kazantzis and Melissa Morris, Law Foundation of Silicon Valley 
Mike Rawson, Public Interest Law Project  
Sam Tepperman-Gelfant and David Zisser, Public Advocates 
Amanda Montez, Silicon Valley Leadership Group 
Charisse Ma Lebron, Working Partnerships USA 
Kevin Zwick and Julie Quinn, Housing Trust Silicon Valley 
Jennifer Loving and Alejandra Herrera, Destination: Home 
Poncho Guevara and Mathew Reed, Sacred Heart Housing Action Committee  
Amie Fishman, Non-Profit Housing Association of Northern California 
Jason Tarricone and Daniel Saver, Community Legal Services in East Palo Alto 
 
 
Cc:  Jacky Morales-Ferrand; Jacky.morales-ferrand@sanjoseca.gov  

Kim Walesh; kim.walesh@sanjoseca.gov  
Rick Doyle; richard.doyle@sanjoseca.gov  
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